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ABSTRACT 
The right to participate in matters of local importance for communities as well as 
for Indigenous Peoples are increasingly recognized.  This article analyses the 
continuous existence of deterrents to environmental justice from the perspective of 
social leaders who have worked in the defence of environmental and Indigenous 
rights in Colombia, Peru and Chile. This article argues that community rights and 
interests are relegated as a consequence of notions of development that are solely 
based on economic growth. This lack of a proper balance between a market-driven 
vision of development with local and Indigenous perspectives of development is 
manifested in different obstacles to effective participation and could also be 
explained by post-colonial dynamics.  The research identifies seven particular 
obstacles that environmental and Indigenous rights defenders face to make their 
voices and perspectives be heard, namely: a total denial to binding mechanisms 
for participation, lack of information and transparency surrounding projects with 
a significant impact to local environments, unwillingness of State actors to 
supervise extractive industries, lack of access to environmental justice, lack of 
recognition by local authorities, in particular of Indigenous representatives, 
deception to the agreements between mining companies and the local 
communities as well as bureaucratic practices and judicial persecution, 
stigmatization and threats to the lives of environmental and Indigenous leaders.    

Keywords: Right to participation; Indigenous rights; Community rights; 
Environmental rights; Inter-American Court of Human Rights; Neoliberalism 
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1. INTRODUCTION 
 

There is a common understanding of what the right to participation 
entails following international rights instruments. For instance, in General 
Comment 25 (57) of the Human Rights Committee of the United Nations, 
the Committee emphasizes on the rights to public debate/dialogue and to 
organize, as part of the right to participation, contained in the International 
Covenant on Civil and Political Rights.1 The United Nations Declaration 
on the Rights of Indigenous Peoples (UNDRIP)2 addresses the topic of 
participation rights for Indigenous Peoples more specifically. Article 10 
and 18 of UNDRIP acknowledges the right of Indigenous Peoples to give 
their free, prior and informed consent (FPIC) in case of relocation and the 
right to participate in decision-making matters that affect their rights. 

The Inter-American Court of Human Rights has assessed its 
jurisprudence having conditions be met to consider that participation of 
Indigenous Peoples is meaningful, and, thus, Indigenous rights have been 
fully protected.  The jurisprudence of the Inter-American Court of Human 
Rights has had an impact in the development of this right in the region 
falling under its jurisdiction. Among these developments, it is relevant to 
mention the case of the Saramaka people v. Suriname3.  In this decision, the 
Court concluded that Indigenous peoples have the right to be consulted in 
a process that guarantees effective participation for the members of the 
community. This consultation has to follow the decision-making customs 
and traditions of the community and should be conducted in good faith. 
This implies that the process has the aim of reaching an agreement 
between the State and the community. 

The right to participation that Indigenous Peoples have in the 
different environmental and social issues goes hand in hand with the 
realization of the right to self-determination. Among the different aspects 
included in the right to self-determination, it is relevant to highlight the 
need for guarantees of cultural identity, control of natural resources and 
the respect to and protection of the different forms of free expression and 
protection of collective identity and dignity4.  These aspects were 
highlighted by UNESCO Expert Conference on the Implementation of the 
Right of Self-Determination5 as a Contribution to Conflict Prevention are of 
a vital importance not only for Indigenous groups‟ existence but also to 

                                                 
1  Human Rights Committee, General Comment 25 (57), General Comments under article 40, 

paragraph 4, of the International Covenant on Civil and Political Rights (1996), Adopted by the 

Committee at its 1510th meeting, UN Doc. CCPR/C/21/Rev.1/Add.7. 
2  United Nations Declaration on the Rights of Indigenous Peoples (2007), 

<https://www.un.org/development/desa/indigenouspeoples/wp-

content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf>, accessed 30 November 2023. 
3  Saramaka People v. Suriname, Inter-American Court of Human Rights, November 28, 2007, 

para. 133. 
4  Van Walt van Praag, M., ‘The implementation of the right of self-determination as a contribution 

to conflict prevention’ (1998), UNESCO Report of the international conference of experts held in 

Barcelona from 21 to 27 November 1998, Barcelona, 1999, pp. 9–22. 
5  <https://digitallibrary.un.org/record/354875?ln=en> 

https://digitallibrary.un.org/record/354875?ln=en


ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 01 
<https://doi.org/10.33002/jelp030301> 

 
Environmental Justice and Globalization: Putting a Focus on Indigenous 

Peoples and Local Community Rights and Perspectives 

 
 

 

3 
Álvaro Augusto Sanabria-Rangel 

local communities directly affected by the deterioration of their living 
conditions.   

For the former group, respect for cultural identity is essential for 
their preservation as a distinctive group. Indigenous Peoples share in 
common the impact of colonialism over their cultures connecting their past 
and present. As a product of a historical past of invasion, subjection and, in 
some cases, extermination, the Indigenous groups struggle to preserve 
their identity and existence as people, since they found themselves as a 
non-dominant group within the society6. The risk of disappearing because 
of violence or gradual assimilation remains present as a consequence of the 
historical conditions mentioned above as well as their present status as a 
minority. A case in point of this negative phenomenon in Northern Europe 
is the “Norwenization” process of the Sami people.  Under these policies 
the Norwegian government promoted the discrimination and forced 
assimilation of the Sami people through different measures, which 
included the prohibition of their languages7.  Norway publicly apologised 
for the sufferings caused by these policies and its ill effects to the Sami 
people8. 

The case mentioned above exemplifies the central role of cultural 
identity in the protection of the right to self-determination. Assimilation 
processes of cultural minorities equate in some cases to an attempt to 
cultural erasure by not recognizing the distinctiveness of a minority group 
and putting barriers to the exercise of their cultural autonomy9. According 
to this reasoning, a legal provision such as imposing a language 
requirement to have access to certain rights, which may appear at first 
glance as neutral, could be discriminatory in nature.  This reasoning is 
followed by the European Court of Human Rights in the cases concerning 
indirect discrimination. This human rights tribunal indicates that the 
general norms having disproportionately negative effects on a group of 
people actually breach the European Convention on Human Rights. For 
instance, in the verdict for D.H. and others v. the Czech Republic, the legal 
norms in question did not take into consideration the particularities and 
special characteristics of Roma children in the education field. This 
resulted into a State of racial discrimination and a violation of Article 14 of 
the European Convention on Human Rights.10 

Unfortunately, the cases of forced assimilation and challenges to the 
right to self-determination could be a negative side-effect of globalization 

                                                 
6  Martínez Cobo, J., ‘Study of the Problem of Discrimination against Indigenous Populations’ 

(1986), E/CN.4/Sub.2/1986/7/Add.4, p. 379. 
7  Kvile, R., ‘Norway’s indigenous people: From assimilation to recognition’ (2020), Arctic 

Festival, <https://arktickyfestival.cz/en/2020/09/09/norways-indigenous-people-from-

assimilation-to-recognition/>, accessed 03 December 2023. 
8  Minority Rights Group International, ‘State of the World’s Minorities and Indigenous Peoples 

2012- Case Study: Sami rights to culture and natural resources’ (2012), p. 185. 
9  Supra note 5, p. 24. 
10  D.H. and others v. The Czech Republic, European Court of Human Rights, November 13, 2007, 

paras. 200-210. <https://www.escr-net.org/caselaw/2017/case-dh-and-others-v-czech-republic-

app-no-5732500-grand-chamber-final-judgment-13>, accessed 30 November 2023. 

https://arktickyfestival.cz/en/2020/09/09/norways-indigenous-people-from-assimilation-to-recognition/
https://arktickyfestival.cz/en/2020/09/09/norways-indigenous-people-from-assimilation-to-recognition/
https://www.escr-net.org/caselaw/2017/case-dh-and-others-v-czech-republic-app-no-5732500-grand-chamber-final-judgment-13
https://www.escr-net.org/caselaw/2017/case-dh-and-others-v-czech-republic-app-no-5732500-grand-chamber-final-judgment-13
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processes. For instance, this research article discloses how, in 
environmental conflicts surrounding extractive projects, States have 
resorted to set draconian conditions to recognize groups as members of 
Indigenous groups. Such strategy aims to circumvent an obligation on 
State to respect Indigenous people‟s rights to self-determination and 
identity.  

Furthermore, the 2007 UNDRIP emphasizes the importance of due 
respect of Indigenous customs as an integral part of the legal protections 
these groups should have. The Article 26 of UNDRIP acknowledges that 
due respect to the customs, traditions and land tenure systems of the 
Indigenous peoples should be an important aspect of the legal recognition 
of Indigenous territories. In this order of ideas, legal provisions would be 
insufficient to protect Indigenous people‟s rights if they ignore their 
customs and traditions even if they include mechanisms for these groups 
to have access to the lands they own or occupy. 

The ramifications of this provision could be challenging for some 
States. The recognition of different customs and a different legal systems 
based on traditions dating before colonization processes took place would 
necessarily lead to a tacit acceptance of multinational, multi-ethnic States. 
This recognition would require a level of autonomy in their territories for 
their own institutions to regulate their own matters.  This idea is, 
nevertheless, still contested in States in which these concepts are 
interpreted as the first step on a “slippery slope” towards independence or 
a weakening process of national sovereignty. The 2022 constitutional 
process in Chile can help illustrate this reaction. According to the rejected 
project for a new constitution of Chile, the country would have been 
defined as a “multinational and intercultural State” that recognized at least 
11 Indigenous peoples and granted political autonomy to Indigenous 
Regional Autonomies.   

Furthermore, the constitutional proposal recognized the authority of 
the Indigenous own legal systems, clarifying that they must respect the 
constitution, international treaties and that their decisions can be appealed 
to the Supreme Court11.  However, this concept was rejected by a 
meaningful group of citizens within Chilean society. According to a poll 
conducted before the constitutional proposal was voted, 72% of the people 
preferred the concept of a “multicultural society by a single nation” 
against the concept of a “multinational State”.12 In this order of ideas, 
respect for cultural identity on its whole dimension could be wrongly 
interpreted in two different manners: considering it as an existential threat 
to national sovereignty or, on the other side of the spectrum, as a 

                                                 
11  Arts. 34, 187.2, 309, 322 ‘Proposal- Political Constitution of the Republic of Chile’ (2022), 

<https://chileconvencion.cl/wp-content/uploads/2022/07/Texto-Definitivo-CPR-2022-

Tapas.pdf?fbclid=IwAR0GQA4GzJ907YosIuQipdd2R1uRKtQTwKQiKN0N66sJmib1q9oogh2q

UCE/>, accessed 03 December 2023.  
12  Cadem, ‘Plaza Pública Cadem Poll, Fifth Week of March 2022, Study 429’ (2022), 

<https://cadem.cl/wp-content/uploads/2022/04/Track-PP-429-Marzo-S5-VF.pdf>, accessed 03 

December 2023.  

https://chileconvencion.cl/wp-content/uploads/2022/07/Texto-Definitivo-CPR-2022-Tapas.pdf?fbclid=IwAR0GQA4GzJ907YosIuQipdd2R1uRKtQTwKQiKN0N66sJmib1q9oogh2qUCE
https://chileconvencion.cl/wp-content/uploads/2022/07/Texto-Definitivo-CPR-2022-Tapas.pdf?fbclid=IwAR0GQA4GzJ907YosIuQipdd2R1uRKtQTwKQiKN0N66sJmib1q9oogh2qUCE
https://chileconvencion.cl/wp-content/uploads/2022/07/Texto-Definitivo-CPR-2022-Tapas.pdf?fbclid=IwAR0GQA4GzJ907YosIuQipdd2R1uRKtQTwKQiKN0N66sJmib1q9oogh2qUCE
https://cadem.cl/wp-content/uploads/2022/04/Track-PP-429-Marzo-S5-VF.pdf
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performative exercise by which these groups are granted a space to 
participate according to the law, but their perspectives are taken into 
account as a matter of form not in actual spirit. 

Accordingly, the aim of this article is to explore the impact of 
participation and cultural rights as well as the right to access to 
environmental justice and its implications in different countries that 
recognize these rights for their Indigenous communities in first place and 
for local communities in second place. The research questions in this article 
will address the following: 

 How does the State through its different institutions weigh 
different cultural perspectives of Indigenous groups? This 
includes respect for the uniqueness of their legal institutions and 
legal concepts such as the concept of property and of 
environmental justice, and 

 How effective are the current legal provisions granting the 
aforementioned rights for Indigenous groups and local 
communities affected by projects impacting their environment 
and natural resources? 

In the case of Indigenous peoples, historical oppression and 
colonialism exacerbate the negative consequences changing the 
environmental conditions of the places they live in. Notwithstanding, 
Indigenous and local communities‟ historical contexts are different, there 
are also common concerns and challenges to their existences, customs and 
cultural distinctiveness. The rights to live in a healthy environment, 
dignity, self-determination, participation, economic and cultural rights 
among other rights are at risk in both the cases. Namely, some of the 
challenges brought by globalization processes and, more specifically, the 
neoliberal conception of economic growth undermine these rights as it is 
later discussed in this article.     

In order to answer these questions, the author interviewed members 
of two different NGOs in Colombia and Peru who have worked on the 
defence and protection of human rights for their communities. A 
researcher in Chile was also interviewed.  The NGO “Frente de Defensa 
del Valle de San Lorenzo y Tambogrande” in Peru was involved in the 
defence of the rights of the communities in the Tambogrande area. The 
organization also defended the right to healthy environment, Indigenous 
and environmental rights in Peru. The “Colectivo Socioambiental Juvenil 
de Cajamarca” is a Colombian NGO, which actively participated in a local 
consultation in the city of Cajamarca of Colombia to oppose the 
continuation of mining processes taking place in their city. It continues 
advocating for the right to participate for Indigenous and local 
communities, in their region and at the national level, for the approval of a 
public participation act aiming to further protect such rights. Additionally, 
Vicente Ramdohr Arellano is a journalist and researcher; he is author of a 
research study on the case of the Aconcagua River in the national context 
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of Chile, where water resources have the constitutional status of private 
property and how this affects the right to access to water.      

The purpose of these interviews is to get a better understanding of 
the negotiation process between communities and the authorities, the 
weight of Indigenous and local rights and perspectives in administrative 
or judicial decisions. Furthermore, the interviewees identified current 
obstacles for the full realisation of environmental rights.  This article 
explores the different interpretations between decision bodies and 
communities on the principles guiding the right to cultural identity and 
participation on environmental issues for indigenous communities.   
   
2. ENVIRONMENTAL JUSTICE BETWEEN GLOBALIZATION AND 
THE PERSPECTIVES OF INDIGENOUS GROUPS AND LOCAL 
COMMUNITIES 
 

The right to participation in a meaningful way is a complex process. 
The existence of meaningful participation mechanisms is a sign of stronger 
democratic systems.  In order to assess whether participation mechanisms 
are effective or not, it is relevant to consider some of the factors that affect 
communication between the parties in contention in general. Namely, the 
State and other private actors should be aware and respect the cultural 
differences among the groups involved. Historical power dynamics have 
affected social legitimacy of the State institutions including the judiciary.  
Accordingly, the notion of Indigenous and community institutions and 
how they are perceived would have an impact on how the rights and 
legitimate interests of these groups are weighed against other interests in 
contention. 

It is pertinent to take into account the concept of globalization put 
forward by Manfred Steger.13 In his book Globalization: A Very Short 
Introduction, Steger identifies some distinctive characteristics of 
globalization as a set of social processes. In short, globalization creates an 
environment allowing certain activities to overcome traditional political, 
economic, cultural and geographical boundaries. It should also be noted 
that, as a product of the acceleration of social exchanges and activities, 
what is considered “local” and “global” are interrelated.  Notwithstanding 
the latter statement, some of the characteristics mentioned above would 
conflict with the purpose of putting a focus to Indigenous perspectives. For 
instance, the opportunities to participate in environmental decisions are 
most likely limited to the boundaries of domestic political systems. In this 
order of ideas, the defence of communities, in particular Indigenous 
groups, could be characterized as a resistance from “the local” and the 
“traditional” against the “global” interests in these exchanges. This 
consideration would not necessarily mean that such interests are 
irreconcilable. However, the mechanisms in place and how they are 

                                                 
13  Steger, Manfred B., ‘Globalization: A Very Short Introduction’ (2020), 5th edn, Very Short 

Introductions (Oxford, 2020; online edn, Oxford Academic, 28 May 2020), pp. 9-12. 
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implemented illustrate whether the different points of views are properly 
pondered and can shape the way an extractive project is executed or, on 
the opposite, if these mechanisms are ignored or circumvented at any stage 
of the process. 

Secondly, the concept of neoliberalism is closely related to 
globalization. The neoliberalism is an economic model that advocates 
privatization, market liberalization and deregulation of the markets.14 It is 
particularly these aspects that reduce the role of the State to a mere 
arbitrator, that make some authors question the compatibility between 
neoliberal policies with democracy (Brown, 2003).15 According to Brown 
(2003), democratic institutions and values are at odds with economic 
competitiveness in particular or a neoliberal system in general since the 
latter would subject rights to a cost-benefit analysis. Hence, a country can 
be nominally democratic and abide by democratic standards while having 
a neoliberal economic model. However, there will eventually be a conflict 
between the principles and values encompassed by these two systems. 

For instance, the conflicting interests between mining companies and 
Sámi communities in northern Finland can illustrate the difficulty to 
reconcile economic interests of the State and the stakeholders including 
Indigenous groups and local communities. According to the Geological 
Survey of Finland, there are mineral deposits of nickel, copper, vanadium 
and cobalt, which are needed for the production of vehicles. However, 
their extraction is perceived as a threat to the traditions and way of living 
of the Sámi Indigenous peoples. In the words of Sámi campaigner, Minna 
Näkkäläjärvi, “It‟s not possible for reindeer husbandry and mining to co-
exist in the same area (…). This isn‟t only about a job, reindeer is our 
culture, our lifestyle (…). I don‟t know which metals they found, but I 
don‟t think the world will be a happier place without our Sámi reindeer 
herding culture”.16 Conversely, the extraction of the said minerals is of 
vital importance for the production of electric vehicles, which represents 
an ever-growing market that has been deemed crucial towards the fight 
against climate change (International Energy Agency, 2022).17 

In this scenario, it would be ideal that the economic interests of the 
State and the companies take into consideration the voices of dissent in 
their development projects attending to the principles of sustainable 
development. However, in a scenario guided by a neoliberal agenda, 

                                                 
14  Duggan, L., ‘Twilight of Inequality? Neoliberalism, Cultural Politics, and the Attack on 

Democracy’ (2003), Beacon Press, Boston. 
15  Brown, W., ‘Neo-liberalism and the End of Liberal Democracy’ (2003) 7(1) Theory & Event 46-

48. <https://doi.org//10.1353/tae.2003.0020>  
16  Nilsen, T., ‘Miners hunting for metals to battery cars threaten Sámi reindeer herders’ homeland’ 

(2020), The Barents Observer, <https://thebarentsobserver.com/en/node/7082/>, accessed 03 

December 2023. 
17  International Energy Agency, ‘By 2030 EVs represent more than 60% of vehicles sold globally, 

and require an adequate surge in chargers installed in buildings’ (2022), IEA, Paris 

<https://www.iea.org/reports/by-2030-evs-represent-more-than-60-of-vehicles-sold-globally-

and-require-an-adequate-surge-in-chargers-installed-in-buildings/>, accessed 03 December, 

2023.   

https://doi.org/10.1353/tae.2003.0020
https://thebarentsobserver.com/en/node/7082
https://www.iea.org/reports/by-2030-evs-represent-more-than-60-of-vehicles-sold-globally-and-require-an-adequate-surge-in-chargers-installed-in-buildings/
https://www.iea.org/reports/by-2030-evs-represent-more-than-60-of-vehicles-sold-globally-and-require-an-adequate-surge-in-chargers-installed-in-buildings/
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economic growth would prevail over other legitimate interests from the 
most affected groups by decisions directed to their local environments and 
community lives. This conclusion is shared by Vicente Ramdohr Arellano 
in his analysis of the Aconcagua River case study.18 According to the 1980 
Political Constitution of the Republic of Chile approved under a military 
dictatorship that remains fully in force, water is considered a commodity. 
One of the implications of this legal status is that access to water as a 
human right is limited by economic interests, and businesses are only 
obliged to grant access to the bare minimum of water a person needs to be 
alive. Anything beyond this minimum level of water, including access to 
water for showering or gardening, is not considered a basic necessity and, 
thus, is not legally guaranteed. All such things make people dependent on 
market forces often controlling the prices. Moreover, there are private 
companies operating as private monopolies in charge of water sanitation 
for human consumption. These companies receive water for free from the 
State and are allowed to sell it to the people who want to have access to 
water.19 As a consequence, water is treated as a commodity in the market.   

Evidently, in Chile a company can take ownership of the water 
supply of a valley as long as it can afford to pay for it, and provides people 
the required amount of water for direct consumption20 One of the 
consequences of subjecting the right to access to water to economic 
interests and the forces of the market is that the rights of communities to 
participate and be taken into consideration in decisions that affect their 
own existences, well-being and any potential affectation to their 
environments depends on the goodwill of the companies who own water 
resources. Furthermore, in this case the link between water and the 
environment is not considered. In the words of Ramdohr Arellano, “Trees 
are fed by the river because there is no one that needs this water to 
produce something. And, when someone needs to use this water, these 
trees are going to disappear. Since water is life, all these places will live 
until a business needs to use their water. There is a river nearby called 
Putaendo where a minimum quantity of water is allowed to flow around 
it. However, this was a conscious decision of the owners of the river to 
prevent that the ecosystem dies. Notwithstanding this collective decision 
from these people, they could perfectly not allow it and let the ecosystem 
die because regulations are minimal and they are not often complied”.21   

In a similar fashion, Juan Edwin Alejandro Berrospi, who is the 
coordinator of the technical, environmental team of Muqui, points that 
economic interests become a dominating force over the rights of local and 
indigenous communities and their interests in Peru. Muqui is a network in 
Peru that worked in the landmark case of Tambogrande. In 1996, Canadian 

                                                 
18  Ramdohr Arellano, Vicente, personal communication, December 14, 2022. 
19  Larraín, S., ‘El agua en Chile: entre los derechos humanos y las reglas del mercado’ (2006)  5 

(14) Polis Journal Bolivariana University. 
20  Cantillana, R., ‘Water research in Chile: review and critical perspectives’ (2020), In: Tecnología 

y ciencias del agua 11(6), Instituto Méxicano de tecnologías del agua, 81-126, pp.  96- 104. 
21  Supra n.18 
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mining company Manhattan Minerals wanted to start exploration activities 
in Tambogrande (Peru). The local community voiced their dissent against 
this project that was take place in a fertile valley to cultivate lemons and 
mangoes of export quality. The process, however, was not peaceful. 
Environmental activists and social leaders were persecuted and even 
killed. For instance, during the debates of the project, one of the specialists 
who opposed this project, agricultural engineer Godofredo García Baca, 
was assassinated after he raised the question of the negative effects this 
project would have on the quality of water, air, lands and the lives of the 
local population (Herrera, 2021).22  Unfortunately, the assassination of 
environmental activists or the use of intimidation against them is not 
uncommon in the region. According to the 2021 report on environmental 
defenders worldwide by Global Witness, at least 33 land and 
environmental defenders had been killed including Indigenous leaders in 
Colombia.23 

In 2002, the community of Tambogrande organized a citizen 
consultation over the viability of the mining project. As a result, more than 
95% of the population voted against this project. The Tambogrande case is 
considered one of the most successful cases of participation rights as a 
means to oppose mining projects which may have negative effects on the 
local populations. However, environmental litigation is a never-ending 
process. According to Juan Edwin Alejandro Berrospi, environmental 
organizations have been met with indifference when they have engaged 
with multinational companies. The right to life and the effects on the living 
environment of local communities are ignored.24 As a result of this apathy, 
environmental activists in Peru have shifted their strategy to international 
forums including the Inter-American Commission of Human Rights, the 
United Nations and the European Union. The aim of this international 
strategy is to denounce the abuses committed by transnational companies. 
In the latter case, Juan Edwin Alejandro Berrospi highlighted the 
importance of adopting the EU Directive on corporate sustainability due 
diligence25.   

The proposed directive aims for transnational companies to comply 
with basic human rights in their operations. Companies will be required to 
identify, prevent, end, or mitigate the impact of their activities on human 
and environmental rights. This Directive is, therefore, consistent with the 
green transition goals set by the European Union (European Commission, 
2022).26 Bearing in mind globalization processes in terms of environmental 

                                                 
22  Peña Herrera, N., ‘Godofredo García Baca: 20 años después, su legado sigue vivo’ (2021), 

<https://www.cutivalu.pe/godofredo-garcia-baca-20-anos-despues-su-legado-sigue-vivo/>, 

accessed 03 December 2023.  
23  Global Witness, ‘Decade of defiance.  Ten years of reporting land and environmental activism 

worldwide’ (2022), September 2022, p. 13. 
24  Berrospi, Juan Edwin Alejandro personal communication, September 22, 2022 
25  <https://commission.europa.eu/business-economy-euro/doing-business-eu/corporate-

sustainability-due-diligence_en>  
26  European Commission, ‘Just and sustainable economy: Commission lays down rules for 

companies to respect human rights and environment in global value chains’ (2022), 

https://www.cutivalu.pe/godofredo-garcia-baca-20-anos-despues-su-legado-sigue-vivo/
https://commission.europa.eu/business-economy-euro/doing-business-eu/corporate-sustainability-due-diligence_en
https://commission.europa.eu/business-economy-euro/doing-business-eu/corporate-sustainability-due-diligence_en
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responsibility, the approval of a Directive on corporate sustainability due 
diligence would be a step in the right direction to protect the rights of the 
communities most affected by mining and other activities with a potential 
negative impact on the environment and their rights. According to 
Berrospi “it is necessary to understand which buy raw materials that go 
from Peru to Europe (…). For instance, there are German companies 
buying gold and copper and it is important to know which are these 
companies, to whom are they buying raw materials and under which 
conditions they operate”.           

In the one hand it has been observed in both cases the unwillingness 
of the State to supervise if mining companies, as well as other industries 
that require significant amounts of water, are overusing water resource.27 
This would include water resources that were supposed to be used to fill 
water reservoirs that could have been used instead for avocado cultivation 
in the case of Chile.28 On the other hand, citizens have had to supply this 
lack of diligence from the State to exercise public oversight on these 
companies via litigation or the organization of local consultations. In both 
the cases, the pervasive influence of a neoliberal logic in the interpretation 
of human rights is observed.29 From the perspective of procedural justice, 
the Chilean constitutional and legal framework leaves communities the 
most unprotected in terms of access to environmental justice. For instance, 
judicial defence of the right to access to water are often performed from the 
perspective of contractual law in order to have higher chances of having a 
positive decision. In any case, private companies have a strong degree of 
protection under domestic law.30   

McCauley and Heffron identified three dominant dimensions of 
environmental justice: procedural, distributional and restorative justice.31 
According to this theoretical framework, the cases of Colombia and Peru 
presented in this article reflect a situation in which environmental 
procedural justice is better satisfied compared to Chile. For instance, their 
judicial and legal systems include spaces for communities to organize and 
find a legal remedy to any perceived violation to their environmental 
rights.32 Notwithstanding this, it must be reiterated that the State cases of 
Colombia and Peru analysed in this article reflect other serious threats to 

                                                                                                                           
<https://ec.europa.eu/commission/presscorner/detail/en/ip_22_1145/>, accessed 03 December 

2023.  
27  La Oroya Community v. Peru merits report, Inter-American Commission on Human Rights, 

September 20, 2021. 
28  Voller, L., ‘Avocados and stolen water’ (2017), Danwatch, 

<https://old.danwatch.dk/en/undersogelse/avocados-and-stolen-water/>, accessed 03 December 

2023.  
29  Libuy Loyola, Carlos Alberto, ‘Acceso a la justicia ambiental en Chile, Observatorio sobre tutela 

judicial efectiva en la protección del medio ambiente’ (2020), Universidad del Desarrollo, 

Santiago, 2020, pp. 43-45, 56-52. 
30  Alemparte, B., ‘Towards a theory of neoliberal constitutionalism: Addressing Chile’s first 

constitution-making laboratory’ (2022) 11 (1) Global Constitutionalism  83-109. 
31  McCauley and Heffron, Just Transition: Integrating climate, energy and environmental justice’ 

(2018) 119 (1-7) Energy Policy 1-4. 
32  Ibid, p. 4. 

https://ec.europa.eu/commission/presscorner/detail/en/ip_22_1145
https://old.danwatch.dk/en/undersogelse/avocados-and-stolen-water/
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access to environmental justice based on persecution against 
environmental activists, social leaders and Indigenous peoples. 
Paradoxically, threats to the lives and well-being of Indigenous peoples 
and environmental activists in these two countries become one of the most 
significant deterrents for the affected communities to find redress for any 
environmental harm committed to the individuals identified as victims 
(restorative justice) and to address inequalities caused by environmental 
harm (distributional justice) in spite of the existing mechanisms to have 
access to justice. Consequently, these threats need to be further discussed 
in a separate sub-chapter as they would represent a total denial of the right 
to access to environmental justice as well as the rights of Indigenous 
peoples and communities to participate.   

Notwithstanding that, environmental conflicts over the use of land 
are necessarily connected to a historical and economical background; this 
state of affairs would exceed the ongoing discussion in the current sub-
chapter which is mainly based in the link between globalization processes 
as an impediment to the full realization of environmental justice. In any 
case, McCauley and Heffron identify neoliberalism in a broader sense as a 
deterrent for the realization of the right to access to environmental justice. 
In the words of these authors, neoliberalism “has significantly added to 
societal inequality” and its instance on the neoclassical school of thought 
“dominates economic policy-making and this echoes with research done in 
the fossil fuel community”.33 

Are neoliberal economic models necessary at odds with the 
realization of the rights of Indigenous and local communities? There is a 
second interpretation of the role of neoliberalism in the disputes between 
the most directly affected communities and the economic interests of the 
States and companies willing to exploit natural resources. According to 
Lindroth, there is an argument from a neoliberal point of view to grant and 
protect to a certain extent the environmental and participatory rights. The 
logic behind this statement is that the neoliberalism is pervaded by cost-
effectiveness rational.34 In this order of ideas, granting autonomy to 
Indigenous groups and participation rights to the affected local 
communities is part of this cost-effectiveness calculation that would 
overweigh the costs of a state of permanent environmental conflicts.35 
Accordingly, neoliberal governance requires guaranteeing a degree of 
protection for environmental and community rights as well as Indigenous 
rights in order to be functional. Conversely, the aforementioned examples 
that outrightly deny the possibility for peoples to demand a protection to 
the authorities to have access to natural resources and to protect their local 
environment would be detrimental to the system as a whole in the long-
term.   

                                                 
33  Supra 29, p. 2. 
34  Lindroth, M., ‘Indigenous rights as tactics of neoliberal governance: practices of expertise in the 

United Nations’ (2014), In: Social & Legal Studies 23 (3), 341-360, p. 342. 
35  Ibid, p. 351. 
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Notwithstanding the latter, participation under a neoliberal system 
would be attached to certain limitations. In particular, the recognition of 
rights following the neoliberal market logic improving the lives of 
Indigenous peoples aims to limit more radical forms of activism. This 
dilemma has been present in discussions around the effectiveness of the 
different strategies to litigate and reclaim rights in Indigenous circles. For 
instance, Lightfoot acknowledges that, in order to litigate for their rights at 
the national and international level, Indigenous movements have to adopt 
the norms, jargon and modes of the institutions of colonizer powers. 
Effective litigation requires for these groups to acknowledge the scope of 
interpretation of the rights in contention in particular property rights, the 
right to access to water and environmental rights which are based in the 
western legal tradition and differ in many occasions with their own 
worldview and interpretation of these rights. However, the author 
characterizes it as falling under a “pessimistic trap” with the thinking that 
following this strategy is futile or counter-productive.36 At the same time, 
offering remedy and economic compensation as well as limited access to 
land forces Indigenous and environmental movements to adapt to the 
current extractive system rather than to change it.37 Following this logic, 
environmental justice becomes a post-colonial tactic for States to exercise 
power and control by offering a limited, economic efficient version of 
environmental, participation and Indigenous rights.    
 
3. PUTTING A FOCUS ON INDIGENOUS PEOPLES AND 
COMMUNITY PERSPECTIVES 
 

In the Inter-American System of Human Rights, Article 4 of the 
American Convention on Human Rights focuses on the right to life and the 
restriction to the death penalty.38 However, the interpretation of Article 4 
of the Convention has evolved in time with the decisions of the Inter-
American Court of Human Rights. Particularly, the Court has interpreted 
Article 4 together with the obligation from States to respect and guarantee 
the rights under the Convention (Article 1.1 of the American Convention 
on Human Rights) and the prohibition to restrict the rights under the 
Convention to a greater extent than is provided therein (Article 29 of the 
American Convention on Human Rights) to develop the concept of the 
right to a Dignified Life or “Vida Digna”. 

As part of this jurisprudential development, the Inter-American 
Court of Human Rights has pointed out what conditions need to be met to 
protect the right to a dignified life. This has a significant importance for 
groups in vulnerable situations. According to the Court‟s previous 
findings in the Yakye Axa case, in order to meet the minimum requirements 
to protect the right to life under dignified conditions, it is imperative that 

                                                 
36  Lightfoot, S., ‘The Pessimistic Traps of Indigenous Resurgence’ (2020), In: Pessimism in 

International Relations, Palgrave Studies in International Relations, pp. 165-167. 
37  Supra 32, p.353. 
38  Art. 4 American Convention on Human Rights (1969), Organization of American States. 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 01 
<https://doi.org/10.33002/jelp030301> 

 
Environmental Justice and Globalization: Putting a Focus on Indigenous 

Peoples and Local Community Rights and Perspectives 

 
 

 

13 
Álvaro Augusto Sanabria-Rangel 

conditions “impeding or obstructing access to a decent existence” are not 
generated.39 Further, in the Xákmok Kásek case, the Court concluded that 
State assistance could not be sufficient to overcome a situation of 
vulnerability. Conversely, the lack of possibilities for an Indigenous 
community for self-sustaining in line with their traditions affects the right 
to life under dignified conditions.40 

In order to protect the right of Indigenous people to life under 
dignified conditions, it is imperative to listen to their needs. However, the 
first obstacle the communities face to be listened is the lack of recognition 
by the state as members of their own communities. The reasons behind the 
exclusion of Indigenous and local communities‟ perspectives in 
environmental decision-making processes range from bureaucratic 
obstacles imposed to be recognised and have access to information, to 
other forms of deception to the implementation of the agreements reached 
after consultations have taken place and to persecution and threats to the 
lives of Indigenous and environmental activists in the worse cases. In 
summary, all the reasons expressed above could be explained as 
expressions of post-colonial dynamics that limit the possibility to put a 
focus on Indigenous peoples and their community perspectives. 

For instance, Indigenous peoples have a right to be consulted under 
Article 19 of the United Nations Declaration on the Rights of Indigenous 
Peoples (UNDRIP) before adopting measures that may affect them. In 
addition to this, Article 32 of the UNDRIP mentions the imperative of 
holding consultations before the approval of projects that may affect their 
territories, in particular in cases of mining or the use of water and other 
resources. Although these provisions may seem clear at first glance, the 
first question that can arise is: whom should the authorities consult among 
native and Indigenous communities? However, who is a member of an 
Indigenous community? The way this question is answered could be 
guided by a post-colonial rational when authorities decide unilaterally 
who members or groups are legitimate interlocutors. These incidents have 
been noted in Peru.  According to Juan Edwin Berrospi from Red Muqui, 
there are four main conditions in order to be recognised as a member of an 
Indigenous community at the domestic level: to be a descendant from 
Indigenous people, to use an Indigenous language as a mother tongue, to 
maintain their practices and traditions, and to be part of the community. 
However, the way these conditions have been interpreted has been 
arbitrary. Namely, if a person perceives oneself as Indigenous but speaks 
Spanish or makes use of technological devices, his/her Indigenous identity 
could be put into question and, therefore, cannot be consulted. According 
to this interpretation that has been invoked “when we examine peasant 

                                                 
39  Yakye Axa Indigenous Community v. Paraguay, Inter-American Court of Human Rights, June 

17, 2005, para. 161. 
40  Xákmok Kásek Indigenous Community v. Paraguay, Inter-American Court of Human Rights, 

August 20, 2010, paras. 215-216. 
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communities in which mining projects are taking place, there would not be 
any Indigenous communities”.41 

In addition to this, access to information for Indigenous people or 
environmental activists is often restricted in detriment to the rights of the 
people who use this information to be consulted, to participate or to 
protest. In 2017, the Inter-American Court of Human Rights issued an 
Advisory Opinion on the State‟s obligations related to the environment in 
which it mentions the right to access to information. The Court says that 
information related to projects that may have an environmental impact is 
of public interest and it affects the full realization of other fundamental 
rights. Furthermore, States should be “actively transparent”, which means 
that States should provide necessary, exhaustive and accessible 
information to the people to exercise other rights in particular when this 
information may have an impact on their rights to life, personal safety and 
health.42 

The Inter-American Court of Human Rights referred to the 
connection between the right to access to information and environmental 
rights in Claude-Reyes et al v. Chile.  This case centres on the refusal from the 
State to grant access to information related to a project for the exploitation 
of the Cóndor River. In this case, the Court reasoned that in order to fully 
enjoy the right to freedom of expression and have the possibility to carry 
out social control of public administration it was fundamental to have 
access to the information requested. As a result, restrictions to access to 
information should be fully justified and complied with the American 
Convention on Human Rights.43 It should be emphasized that in this case, 
the requested information referred among other things to the 
environmental impact of the said project to the environment in general and 
in particular to Indigenous forests in the extreme south of Chile. 

Limited access to information decreases the possibilities to 
participate in consultation processes. It has been reported that State 
authorities do not properly notify communities and concerned parties 
about the mechanisms to participate in the event of a project affecting the 
environment. For instance, events are not properly publicized through 
means of appropriate communication that are easily accessible for the 
communities. “Often consultations are imposed (…) when projects are 
needed to be approved and the communities learn about them, usually the 
legal period to express observations is already expired.44 Another shape to 
limit these rights takes place when the granting of mining rights is 
accelerated through the simplification of these processes, making it harder 
for communities to be informed since legal timeframes to participate and 
object to the granting of mining rights are reduced. This was the situation 

                                                 
41  Supra 23 
42  Inter-American Court of Human Rights, Advisory Opinion OC-23/17, November 15, 2017, 

paras. 214, 217, 221. 
43  Claude-Reyes et al. v. Chile, Inter-American Court of Human Rights, September 19, 2006, paras. 

99-102. 
44  Supra 23 
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that took place in Colombia from 2000 to 2018 as a consequence of the 
approval of a new mining code in the country that allowed the 
government to grant mining rights via an “express proceeding”.45 In this 
case, the acceleration of the proceedings weakened the participation rights 
as well as the power of supervisory authorities to examine whether 
environmental regulations were complied with or not. This is of particular 
importance for mining projects that could have an impact on forestry 
reserves and conservation areas.46    

Furthermore, another scenario that could become a denial to the 
right to access to information and participation takes place when the 
provided information or the agreed conditions attached to social licenses 
to operate are subsequently changed. As a consequence of these 
amendments to projects, if the changes are significant and change the 
conditions of the future activities, participation and consent becomes 
ineffective. In these cases, when communities were not previously 
consulted (in particular when changes increase the environmental impact 
of extractive projects), mechanisms for participation and to have access to 
information become a mere formality rather than legitimate instruments to 
protect community rights. These tactics are perceived by the community 
leaders as a form of deception because they put communities and 
environmental activists in a weak bargaining position. According to them, 
the impact on fragile ecosystems may be irreparable before a legal remedy 
may be achievable.   

In addition to this, it has been reported as a common practice that 
officials in charge of approving amendments to the instruments for 
environmental management are offered jobs at the private sector for the 
companies that benefited from these amendments, a phenomenon known 
as “revolving doors”.47 Notwithstanding that, the existence of “revolving 
doors” between the public and private sector could be disputed, the 
perception that authorities are co-opted by the interests of transnational 
extractive parties and other private actors affect the legitimacy of 
institutional channels to discuss the concerns of the communities at the 
receiving end of the environmental impact of the said projects. 
Furthermore, judicial decisions are not exempt of social censure in 
contested decisions when they limited the rights of communities to voice 
their opposition and eventually to veto the projects affecting their local 
environments. For instance, in a 2019 decision, the Constitutional Court of 
Colombia concluded that, notwithstanding that communities have a right 
to participate and be consulted in matters that directly affect them, local 
referendums (“Consultas populares”) could not be organized on the topic 
of mining. The reasoning behind this decision was that the central 
government has the exclusive competence to decide on the extraction of 

                                                 
45  Iván Cepeda et al. v. Mines and Energy Ministry and National Mining Agency, Council of State, 

Bogota, August 04, 2022. 
46  Rojas, Yefferson personal communication, December 04, 2022. 
47  Supra n.23. 
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non-renewable resources.48 In interview with environmental leader 
Yefferson Rojas, he stressed that, as a result of this decision, the perception 
from social and environmental leaders working in the field is that the 
judicial bodies are giving more relevance to multinational interests. Thus, 
there would not be guarantees for the communities to decide. 
Consequently, his environmental organization together with the 
community has proposed to “create more policies to develop 
environmental democracy”. This would translate in the passing of a new 
law that should acknowledge to communities their right to freely decide in 
their territories without external influences in particular from 
multinationals on these matters.49 

Finally, one of the reasons behind the lack of representation in spite 
of legal recognition to participation mechanisms to Indigenous 
communities and environmental leaders is the existence of threats to their 
lives. As it was mentioned above, environmental leaders are still a group 
at risk in Latin-America. According to the 2022 Global Analysis report by 
Front Line Defenders, in addition to the risk of being criminalized for their 
activities, environmental rights defenders and activists in the Americas 
“were exposed to persistent and alarming levels of violence by both State 
and non-state actors, including widespread killings”. The report details 
different instances of violent threats and violent actions against 
environmental leaders, Indigenous groups and human rights defenders in 
the Americas. According to the report, in 2022 Colombia became once 
again the country in the region with the highest number of lethal attacks 
against human rights defenders.50 Furthermore, in Colombia, 
environmental leaders are often stigmatized for their work. This practice 
does not only weaken participation processes but it additionally creates 
the perception that State and private actors do not give enough guarantees 
to Indigenous and social leaders to be heard. For instance, according to 
Yefferson Rojas, there was an instance in Cajamarca in which one of the 
representatives referred to the environmental leaders participating in a 
discussion table as the “guerrilla group from Cajamarca” in a private chat. 
In the context of a country that experienced an internal armed conflict of 
more than five decades, associating environmental leaders to guerrilla 
members is not only defamatory and demeaning but it is also a form of 
stigmatization. In this reported case, the chat was leaked by the local press. 
In the words of Rojas “after this day we concluded we had no guarantees 
to meet with this multinational that not only disrespected us but put our 
lives at risk”.51 

                                                 
48  Sanabria-Rangel, Á., ‘Participation Rights vs. State and Property Rights in decisions affecting 

the environment: the Colombian case’ (2020), In: Revista de la Facultad de Derecho de México 

LXX, 70 (276-1) (January-April 2020), pp. 5-34, Faculty of Law, National Autonomous 

University of Mexico, pp.58-59. 
49  Supra n.44. 
50  Front Line Defenders, ‘Global Analysis 2022’ (2022), April 04, 2023, pp. 34-44, 

<https://www.frontlinedefenders.org/en/resource-publication/global-analysis-2022/>, accessed 

03 December 2023.  
51  Supra n.44. 
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“I think that the chances of dying (as a consequence of being an 
environmental leader), although they are not as high as in Colombia, are 
still a real possibility”, reflected Vicente Ramdohr Arellano on the threats 
to environmental activists in Chile.  Notwithstanding that, the number of 
deaths of environmental and social leaders is lower, they are still reported. 
In 2021, 49 organizations and environmental leaders signed a joined 
statement denouncing “intimidation, menaces and death threats” against 
environmental leaders in Chile.52 In addition to this, litigation is used as a 
deterrent against environmental activists and leaders as well as researchers 
who ask for information on the projects which would affect sensitive 
economic interests. In this respect, it must be highlighted that judicial 
persecution and the open or veil threats of strategic lawsuit against public 
participation and/or the use of the State apparatus to sanction opposing 
groups to extractive projects are forms of judicial persecution. In a report 
on the criminalization of human rights defenders in the Americas, the 
Inter-American Commission on Human Rights states that it has observed 
in several countries in the Americas “the improper use of criminal law” 
against human rights defenders after they had been subject of public 
accusations for allegedly having committed a crime.53 It must be 
highlighted that in a democratic society, the use of criminal measures 
should be the last resort because of their restrictive nature and their 
potential chilling effect on free speech.       
 
4. CONCLUDING REMARKS   
 

Notwithstanding the existence of legally binding mechanisms for 
participation in two of the case studies brought in this article, it was a 
common feature the existence of significant obstacles to this right for both 
Indigenous groups and local communities.  Projected economic profit and 
the need to defend private interests of investors are two factors that are 
privileged over community rights. This could explain the unwillingness to 
engage with local and Indigenous perspectives regarding the future of 
extractive projects. Further, these negative attitudes by different 
authorities could be explained by a neoliberal vision of economic 
development.   

The respondents interviewed for this article expressed that 
environmental leaders and researchers face significant problems to obtain 
information from projects that could have an impact on the future of local 
environments and their natural resources. Other obstacles to the 
realization of the right to participation and for Indigenous and local voices 
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to be included are a lack of channels of communication and recognition of 
Indigenous and social leaders as legitimate actors by the State 
representatives, the establishment of limited participation mechanisms, 
lack of transparency, deception by the State and private actors and, in the 
worse cases, judicial persecution and threats to the lives of environmental 
leaders. Paradoxically, a lack of accountability from extractive companies 
and State actors and the unwillingness to engage with communities 
contribute to societal inequality and in the long-term can cause 
environmental conflicts and a lack of legitimacy to the socio-economic 
system of governance. 
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ABSTRACT 
Historically, many conservation organizations operated without a dedicated focus on 
human rights, lacking a systematic approach to ensure compliance with global 
human rights standards. This oversight led to practices that inadvertently 
disregarded fundamental human rights principles. Recognizing the pivotal role of 
communities and Indigenous rights in resource management, there has been a 
paradigm shift. Conservation organizations now acknowledge the need for a Human 
Rights Director, a role catalysing a community-centric approach and aligning 
initiatives with human rights principles. While this shift is in its early stages, it 
signifies a crucial step towards more responsible and sustainable conservation 
practices. The Human Rights Director, often underestimated, plays a vital role in 
navigating the delicate balance between biodiversity conservation and community 
well-being. This paper explores the responsibilities, challenges, and impact of 
individuals in this position, emphasizing their role as stewards of ethical practices 
and advocates for social justice. Through a comprehensive review, case studies and 
best practices, the paper sheds light on the intricate intersections of human rights and 
conservation. It underscores the indispensable contributions of Human Rights 
Directors and their teams to conscientious and sustainable conservation strategies. 
The discussion contributes to the broader discourse on the synergies between human 
rights advocacy and effective conservation, emphasizing the imperative for 
organizations to prioritize the creation of a Human Rights unit. This unit can 
empower teams to achieve socially responsible conservation outcomes, marking a 
transformative journey towards ethical conservation practices.  
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1. INTRODUCTION 
 
1.1 Background and Context of Human Rights in Conservation 

The intersection of human rights and conservation is a complex and 
multifaceted issue that involves the balance between preserving the natural 
environment and respecting the rights and livelihoods of local communities 
and Indigenous Peoples.1 This topic emerged as a response to the potential 
conflicts that arise when conservation efforts disregard or infringe upon the 
rights of the people who inhabit and depend on the areas being conserved.2 
The concept of human rights in the context of conservation refers to the 
recognition and protection of the rights of individuals and communities in 
relation to natural resources and environmental conservation efforts. It 
highlights the interconnectedness between environmental well-being 
(stewardship) and the well-being of human beings, acknowledging that the 
conservation of nature should not come at the expense of human rights and 
social justice. The background and context of human rights in conservation 
are rooted in several key factors as elaborated in table 1. 
 
Table 1: Key factors shaping the background and context of human rights in 
conservation 

Indigenous 
Peoples and Local 
Communities 
 

Many conservation areas, particularly in biodiverse 
regions, are home to Indigenous peoples and local 
communities who have lived in harmony with their 
environments for generations, and have traditional 
knowledge and practices that contribute to 
sustainable resource management. These 
communities often have deep cultural, spiritual, and 
economic connections to the land and its resources. 
Ignoring their rights and traditional knowledge and 
establishing protected areas without consulting or 
involving these groups can lead to displacement, 
loss of livelihoods and access to resources, and 
cultural disruption. Human rights in conservation 
recognize the importance of respecting and 
safeguarding these communities' rights to land, 
resources, and cultural heritage. 

                                                 
1  Colchester, M., “Conservation policy and Indigenous peoples” (2004) 7 (3) Environmental 

Science & Policy 145-153. <https://doi.org/10.1016/j.envsci.2004.02.004>. 
2  Adams, W., & Hutton, J., “People, parks and poverty: political ecology and biodiversity 

conservation” (2007) 5 (2) Conservation and Society 147-183. Retrieved from 

<https://journals.lww.com/coas/Fulltext/2007/05020/People,_Parks_and_Poverty__Political_Ecol

ogy_and.1.aspx>, accessed on 23 November 2023.  
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Traditional 
Knowledge   

Indigenous peoples and local communities possess 
valuable traditional knowledge about their 
ecosystems, which has often been refined over 
generations. This knowledge can contribute 
significantly to effective conservation strategies. 
Failing to recognize and incorporate this knowledge 
can hinder conservation efforts and perpetuate a 
lack of respect for human rights. 

Displacement and 
Land Rights 
 

In the name of protecting wildlife and ecosystems, 
conservation initiatives have sometimes led to the 
displacement and forced eviction of local 
communities from their ancestral lands, disrupting 
their way of life and undermining their rights. This 
has raised ethical and legal concerns regarding the 
violation of people's rights to housing, livelihoods, 
and cultural heritage. Recognizing and protecting 
land tenure and property rights is crucial to ensuring 
that conservation efforts respect human rights. 

Access to 
Resources and 
Livelihoods 
 

Many communities depend on natural resources for 
their livelihoods, such as hunting, fishing, and 
agriculture. Conservation efforts that restrict or ban 
these activities without providing alternative 
sustainable livelihood options can lead to poverty 
and social unrest. Human rights in conservation 
emphasize equitable access to natural resources and 
benefits derived from conservation efforts. This 
includes ensuring that marginalized and vulnerable 
groups have a say in decision-making processes and 
receive fair compensation for any limitations placed 
on their resource use. 

Environmental 
Justice 
 

Conservation can lead to conflicts between various 
stakeholders, including governments, conservation 
organizations, local communities, and businesses. 
Addressing these conflicts requires a rights-based 
approach that considers the needs and perspectives 
of all parties involved. Environmental conservation 
efforts can disproportionately impact marginalized 
and disadvantaged communities, leading to 
environmental injustices. Human rights principles 
seek to address these disparities and ensure that 
conservation actions do not perpetuate or exacerbate 
social inequalities. 

Human Rights 
Frameworks, 
International 
Agreements and 

The United Nations Declaration on the Rights of 
Indigenous Peoples (UNDRIP) and other 
international agreements recognize the rights of 
Indigenous peoples and local communities in 
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Declarations  
 

relation to natural resources and conservation. 
These international agreements provide a 
foundation for understanding the importance of 
respecting human rights in conservation efforts; and 
act as frameworks that emphasize principles such as 
non-discrimination, participation, and the right to 
an adequate standard of living. Many countries 
have enacted laws and policies that recognize the 
rights of Indigenous peoples and local communities, 
as well as the importance of community-based 
conservation initiatives. These legal frameworks 
provide a basis for integrating human rights 
principles into conservation practices. 

Free, Prior, and 
Informed 
Consent (FPIC) 
 

The Universal Declaration of Human Rights and 
other international human rights instruments 
emphasize the importance of obtaining free, prior, 
and informed consent (FPIC) from affected 
communities before implementing conservation 
projects on their lands. FPIC is a principle 
recognized in international law that emphasizes the 
importance of involving Indigenous peoples and 
local communities in decision-making processes that 
affect their lands, resources, and rights. Obtaining 
genuine consent ensures that conservation 
initiatives are aligned with the wishes and needs of 
the affected communities. 

Conservation and 
Development 
Balancing Act 
 

The relationship between conservation and 
development is complex, often involving trade-offs 
between preserving ecosystems and promoting 
economic growth. Human rights considerations aim 
to strike a balance between conservation goals and 
the rights of people, seeking sustainable solutions 
that benefit both. 

Sustainable 
Development 
Goals (SDGs) 
 

The United Nations' Sustainable Development Goals 
emphasize the interconnectedness of social, 
economic, and environmental issues. Conservation 
efforts that align with these goals consider both 
ecological integrity and human well-being. 

Collaborative 
Conservation 
 

A more holistic and rights-based approach to 
conservation involves collaborating with local 
communities and Indigenous peoples. This includes 
engaging them in planning, management, and 
decision-making processes to ensure that 
conservation initiatives are sustainable, equitable, 
and culturally sensitive. 
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It is globally acclaimed that successful and sustainable conservation 
efforts require collaboration, inclusivity, and a respect for the rights and 
well-being of all individuals and communities affected by conservation 
initiatives.3, 4  

In recent years, there has been a growing recognition within the 
conservation community of the need to integrate human rights 
considerations into conservation strategies.5 This includes acknowledging 
and respecting the rights, needs, and perspectives of local communities and 
Indigenous peoples. It's important to strike a balance between conservation 
goals and the protection of human rights, while also seeking innovative 
ways to achieve both simultaneously. The ethical considerations of 
balancing rights, cultural sensitivity, and benefit distribution collectively 
underscore the intricate decision-making processes that conservation 
organizations must navigate to ensure a harmonious integration of human 
rights within their initiatives.6, 7 

 
1.2 Significance of the Role of Human Rights Director in Conservation 
Organizations 

The role of a Human Rights Director in conservation organizations 
holds significant importance due to the intricate connections between 
environmental conservation and human rights. This position is of 
paramount importance, as it bridges the gap between conservation efforts 
and the protection of human rights and focuses on ensuring that 
conservation efforts are conducted in a manner that respects, protects, and 
promotes the rights of individuals and communities, particularly those who 
are directly impacted by conservation initiatives.8  

The jurisdiction of the Human Rights Director spans across a global 
context, as environmental conservation and human rights issues often 
transcends national boundaries. In this role, the director works on a global 
scale to address and mitigate the potential negative impacts of conservation 
projects on local populations, ensuring that internationally recognized 
human rights standards are upheld. Additionally, the Human Rights 
Director may also collaborate with local, regional, and international 
stakeholders to tailor approaches to specific country contexts. While the 
overarching goal is to safeguard human rights globally within the realm of 

                                                 
3  Michael B. Mascia, J. Peter Brosius, Tracy A. Dobson, Bruce C. Forbes, Leah Horowitz, Margaret 

A. McKean, & Nancy J. Turner, “Conservation and the social sciences” (2003) 17 (3) 

Conservation Biology 649-650. <https://doi.org/10.1046/j.1523-1739.2003.01738.x>   
4  IUCN, “World Conservation Congress Resolutions”, (2020). Retrieved from 

<https://www.iucn.org/congress/resolutions>, accessed on 23 November 2023. 
5  UNESCO, “World Heritage and Sustainable Development: The Role of Local Communities” (2012). 

Retrieved from <https://whc.unesco.org/en/events/907/>, accessed on 23 November 2023.  
6  William M. Adams, Ros Aveling, Dan Brockington, Barney Dickson, Jo Elliott, Jon Hutton, Dilys 

Roe, Bhaskar Vira, & William Wolmer, “Biodiversity conservation and the eradication of 

poverty” (2004) 306 (5699) Science 1146-1149. <https://doi.org/10.1126/science.1097920> 
7  Igoe, J., “Human rights, conservation, and the privatization of sovereignty in Africa–a discussion 

of recent changes in Tanzania” (2007) 15 (276) Policy matters 532-34. 
8  Büscher, B., Dressler, W., & Fletcher, R., “Environmental conservation in the neoliberal age” 

(2014) University of Arizona Press. 

https://doi.org/10.1046/j.1523-1739.2003.01738.x
https://www.iucn.org/congress/resolutions
https://whc.unesco.org/en/events/907/
https://doi.org/10.1126/science.1097920
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conservation, the director may need to adapt strategies and interventions to 
the unique social, cultural, and legal frameworks of different countries. This 
adaptability is crucial for effectively navigating diverse landscapes and 
fostering sustainable conservation practices that prioritize both 
environmental integrity and human well-being. This role holds major 
significance due to several reasons as depicted in figure 1.  
 
Figure 1: Significance of the role of Human Rights Director in Conservation 
organizations 
 

 
Part Figure 1a  
 

 Part Figure 1b 
 
 

•Conservation efforts that disregard 
human rights can lead to violation of the 
rights of Indigenous peoples, local 
communities, and vulnerable groups. 
Conservation organizations have a moral 
obligation to protect the rights and well-
being of people while pursuing 
environmental goals.  

•The HRD ensures that the organization 
upholds ethical integrity and moral 
standards by integrating human rights 
principles into its conservation strategies 
and by preventing or rectifying any 
human rights abuses that may arise from 
conservation activities. 

Ethical and Moral 
Responsibility 

• Human rights violations that conservation 
initiatives can inadvertently lead to 
include marginalizaion, forced evictions, 
displacement of Indigenous communities, 
or denial of access to natural resources.  

•The HRD plays a crucial role in ensuring 
that conservation efforts respect and 
uphold the rights of local communities, 
Indigenous peoples, and other 
stakeholders. 
 

 

Balancing 
Conservation and 
Human Rights 

  

•Conservation projects can sometimes 
lead to conflicts between different 
stakeholders, such as communities, 
governments, and conservationists.  

•The HRD plays a mediating role in 
resolving conflicts and finding mutually 
beneficial solutions that safeguard both 
environmental and human rights. He/she 
facilitates dialogue, negotiations, and 
conflict resolution between the 
organization and affected parties. This 
helps prevent tensions and build 
collaborative partnerships for effective 
conservation. 

Conflict Resolution 

•Successful conservation initiatives require 
the engagement and participation of local 
communities.  

•The HRD facilitates meaningful 
engagement and consultations during 
project planning and implementation, 
and obtains free, prior, and informed 
consent (FPIC) from these communities. 
This ensures that (a) conservation efforts 
are carried out with the understanding 
and approval of those directly affected; 
(b) Indigenous rights, perspectives, and 
traditional knowledge are respected. 

Community Engagement and 
Consent 
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Part Figure 1c 
 

 Part Figure 1d 

•Human rights considerations add 
depth to decision-making processes.  

•The HRD provides valuable insights 
that help the organization make 
informed choices that balance 
conservation goals with the rights 
and needs of communities. 

Informed Decision-
Making 

•Human rights laws and international 
agreements often require that the rights 
of Indigenous peoples and local 
communities are respected in 
conservation projects. Many countries 
have laws that protect the rights of 
Indigenous peoples and local 
communities.  

•The HRD ensures that the organization 
complies with these laws and 
international agreements - such as 
obtaining FPIC before implementing 
projects on community lands - and other 
legal obligations.  
 

Legal Compliance  

•Conservation efforts often lead to 
changes in resource access and land 
use.  

•The HRD ensures that benefits derived 
from conservation activities are 
distributed equitably among 
communities, helping to prevent 
further marginalization and social 
injustices. 

Equitable Benefit 
Sharing 

•Effective conservation requires building trust 
and partnerships with local communities, 
Indigenous groups, and other stakeholders.  

•The HRD fosters these relationships by 
promoting transparency, inclusivity, and 
accountability. By championing human rights 
within the organization, he/she helps build 
trust between the organization he/she 
represents and communities. This trust is 
crucial for maintaining long-term support for 
conservation efforts and fostering 
collaboration. 
 

Building Trust and 
Partnerships  

•The HRD assesses potential social and 
human rights impacts of conservation 
projects before implementation. If 
adverse impacts are identified, the 
director works to mitigate them and 
ensures that appropriate measures are 
taken to avoid harm. 

Impact Assessment 
and Mitigation 

•The HRD may engage in advocacy efforts 
to raise awareness about the importance 
of respecting and integrating human 
rights principles into conservation 
practices and policies, both within the 
organization and in broader conservation 
discourse. This can lead to broader 
societal support for conservation 
initiatives that respect and protect 
human rights.  

Advocacy and 
Awareness  
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Part Figure 1e 
 

 
Part Figure 1f 
 

In essence, the role of a Human Rights Director in conservation 
organizations is crucial for fostering ethical, inclusive, and sustainable 
conservation practices that prioritize the well-being and rights of all 
stakeholders involved. It is also a crucial role for ensuring that 
environmental conservation efforts are carried out in a manner that 
respects, honours, upholds, and promotes the rights, dignity, and well-
being of all individuals and communities involved. This holistic approach 
contributes to more effective conservation outcomes. 
 
1.3 Purpose and Objectives of the Paper 

This paper provides both an in-depth examination and a 
comprehensive exploration of existing knowledge, research, and theoretical 
frameworks relevant to the intersection of human rights and conservation. 
It can equally substantiate as a literature review. The paper aims to enhance 

•Biodiversity and ecosystems are 
interconnected with human well-
being. Considering human rights 
alongside environmental concerns 
promotes a holistic approach to 
conservation that addresses both 
ecological and social dimensions. 

•Many communities rely on natural 
resources for their livelihoods.  

•The HRD ensures that conservation 
efforts do not disrupt these livelihoods 
but rather contribute to sustainable 
development and well-being. 

Safeguarding 
Livelihoods 

•The HRD may engage in capacity-building 
initiatives to empower local communities and 
Indigenous groups to actively participate in 
conservation decision-making processes. This 
empowers communities to assert their rights 
and contribute to successful conservation 
outcomes. 
 

Capacity Building and 
Empowerment  

•The HRD oversees the monitoring and 
evaluation of the social impacts of 
conservation projects on communities. 
This ensures that any negative effects are 
identified and addressed promptly. 

Monitoring and 
Evaluation 

•Integrating human rights into 
conservation strategies contributes to the 
sustainability of conservation efforts. By 
ensuring that communities benefit from 
conservation initiatives, the HRD helps 
create a positive cycle where local 
support for conservation grows over time. 
 

Sustainable 
Conservation 
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understanding in the subject matter, enabling professionals to effectively 
catalyze positive change at the juncture of human rights and conservation. 
Beyond expanding knowledge and broadening awareness of relevant 
practices, the purpose is to strengthen the role of a professional, specifically 
the human rights director within conservation organizations. This not only 
seeks to empower individuals in this position, but also endeavours to equip 
them with innovative approaches at the nexus of human rights and 
conservation.    

Figure 1: Purpose and objectives of Human Rights in Conservation studies 
 

Different objectives of the paper can be illustrated as under: 
1. To identify relevant concepts, theories, and frameworks related 

to human rights and conservation. This could include 
understanding concepts like the right to a healthy environment, 
Indigenous rights, and the impacts of conservation activities on 
local communities. 

2. To examine case studies from various regions and contexts that 
highlight successful or problematic examples of integrating 
human rights considerations into conservation efforts. Learn 
from these cases to inform your approach. 

3. To explore the legal and policy frameworks at the national and 
international levels that relate to human rights and 
conservation. Understand how these frameworks can guide 
human rights in conservation work and what gaps might exist. 

4. To identify some stakeholders involved in conservation 
initiatives, including local communities, Indigenous peoples, 
NGOs, governments, and more. Understand their perspectives, 
concerns, and expectations regarding human rights and 
conservation. 
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Gaining a deep 
understanding of 
the current state of 
human rights issues 
within the context 
of conservation.  

This will enable 
stakeholders to 
identify gaps, 
challenges, and 
opportunities. 
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Equipping 
stakeholders with 
the necessary 
information to 
make informed 
decisions and 
recommendations 
for integrating 
human rights 
considerations  
into conservation 
policies, programs, 
and initiatives. 
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g 
Ex

p
er

ti
se

 

Developing 
expertise in the 
subject matter, 
allowing 
stakeholders to 
communicate 
effectively with 
collaborators, 
address concerns, 
and contribute 
meaningfully to 
discussions related 
to human rights 
and conservation. 
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5. To synthesize best practices for promoting human rights while 
pursuing conservation goals. This could involve strategies for 
community engagement, informed consent, benefit-sharing, and 
conflict resolution. 

6. To address ethical considerations and dilemmas that may arise 
when balancing conservation objectives with human rights 
concerns. Develop strategies to navigate these challenges while 
upholding both ethical principles. 

7. To identify opportunities for collaboration between 
conservation organizations, human rights advocates, and other 
relevant stakeholders. Collaboration can lead to more effective 
and holistic approaches. 

8. To inform strategy development: use the insights gained from 
the literature review to shape your strategy as a Human Rights 
Director in Conservation. Develop a roadmap for integrating 
human rights principles into conservation programs and 
initiatives. 

 
2. METHODOLOGY 
       

This paper is the synthesis of a pre-consultancy conducted for a key 
organisation in the conservation industry. It encapsulates the preliminary 
investigative stage that preceded the formal research and development of 
the consultancy. It integrates insights gained during the pre-consultancy 
phase with the findings from the cases to create a comprehensive 
understanding of the role of Human Rights Director. The process that led to 
the decision to explore the role of Human Rights Director in conservation 
organizations included:  

 Needs assessment: interactions with conservationists, community 
leaders, and organizational leaders allowed the authors to identify 
the specific challenges or gaps in conservation practices that led to 
the recognition of the need for a Human Rights Director.  

 Stakeholder consultation: informal consultations with relevant 
stakeholders in the field in Southern Africa allowed the authors to 
gather insights into the perceived intersections between 
conservation and human rights. This included internal discussions 
within conservation organizations in Namibia and South Africa, 
discussions with community representatives in Sub-Saharan 
Africa, and expert opinions.  

 Document analysis was conducted to understand the experiences 
and practices of organizations in integrating human rights 
considerations.  

 Comparative analysis was conducted of the data collected from 
cases to compare the practices of organizations with and without 
dedicated Human Rights Directors. 
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 Finally, actionable recommendations were discussed based on the 
integrated findings to guide conservation organizations in their 
approach to incorporating human rights principles. 

 
3. HUMAN RIGHTS AND CONSERVATION: THE INTERSECTION 
 
3.1 Overview of Human Rights Principles and Frameworks 

Human rights are fundamental rights and freedoms that every person 
is entitled to, regardless of race, nationality, sex, gender, religion, or other 
characteristics. These rights are enshrined in various international treaties 
and declarations, such as the Universal Declaration of Human Rights 
(UDHR)9 and the International Covenant on Civil and Political Rights 
(ICCPR)10. Some key human rights principles include the right to life, 
liberty, security, freedom from discrimination, torture, and slavery, the 
right to participate in cultural, social, and political life and the right to a 
healthy environment. These principles serve as the foundation for 
understanding the intersection of human rights and conservation. 

The Human Rights Director plays a critical role in translating these 
principles into action within the conservation sector, ensuring that 
environmental initiatives are not only ecologically sound but also ethically 
and socially responsible. By upholding these universal human rights 
standards, the director contributes to the development of conservation 
practices that not only preserve the planet's biodiversity but also respect the 
dignity and well-being of all individuals, irrespective of their geographical 
location or socio-cultural context. 

 
3.2 Application of Human Rights to Conservation Contexts 

Applying human rights to conservation contexts involves ensuring 
that conservation initiatives respect and protect the rights of all affected 
parties (mainly local communities and Indigenous peoples). This may 
include conducting thorough impact assessments to identify potential 
human rights violations, seeking the free, prior, and informed consent of 
Indigenous and local communities, and providing mechanisms for redress 
when rights are violated (e.g., providing fair compensation or alternative 
livelihood options). It also involves recognizing and respecting the cultural 
and spiritual ties that communities have to their lands and resources.  

The Human Rights Director takes on the responsibility of 
implementing these practices globally, working collaboratively with 
conservation teams and local stakeholders to integrate human rights 
considerations into the fabric of conservation projects. By fostering 
partnerships built on mutual respect and understanding, the director 
ensures that conservation efforts not only safeguard ecosystems but also 

                                                 
9
  <https://www.un.org/en/about-us/universal-declaration-of-human-rights>.   

10
  <https://www.ohchr.org/en/instruments-mechanisms/instruments/international-

covenant-civil-and-political-rights>  

https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
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contribute to the empowerment and well-being of communities, fostering a 
sustainable and inclusive approach to environmental conservation. 
 
3.3 Integration of Human Rights Considerations into Conservation 
Policies and Practices 

In the evolving landscape of environmental conservation, the 
recognition of the interconnectedness between human rights and 
conservation has become increasingly crucial. The intricate dance between 
preserving our planet's biodiversity and respecting the fundamental rights of 
individuals and communities has given rise to a paradigm shift in 
conservation strategies. Acknowledging that conservation initiatives have 
profound implications for local populations, particularly Indigenous 
communities, has prompted a re-evaluation of the ethical dimensions 
inherent in these efforts. Before delving into the specifics of how human 
rights intersect with conservation policies and practices, it is imperative to 
understand the broader context in which these considerations unfold. The 
delicate balance between environmental sustainability and the well-being of 
communities requires a nuanced approach that respects the dignity, 
autonomy, and cultural integrity of those directly impacted by conservation 
initiatives. This recognition lays the groundwork for a holistic understanding 
of the integration of human rights into conservation policies, emphasizing 
the imperative to navigate the complexities of ecological preservation with a 
commitment to social justice and human dignity.  

The integration of human rights into conservation policies and 
practices involves five steps: 

1. Assessment: Identifying potential human rights impacts of 
conservation activities through assessments and consultations 
with affected communities. 

2. Mitigation: Developing strategies to mitigate and minimize 
negative human rights impacts while maximizing positive 
contributions. 

3. Inclusion: Ensuring the meaningful participation of local 
communities and Indigenous peoples in conservation decision-
making processes. 

4. Adaptation: Adapting conservation plans and activities based 
on feedback and changing human rights circumstances. 

5. Accountability: Establishing mechanisms for accountability and 
redress when human rights violations occur. 

 
3.4 Conceptual Framework for Integrating Human Rights into 
Conservation 

Integrating human rights into conservation requires a conceptual 
framework that involves recognizing the interdependence of environmental 
protection and human rights and considers the aspects highlighted in figure 3. 
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Figure 3: Framework for integrating Human Rights into Conservation 
 

The sequence of boxes in figure 3 reflects a logical flow of 
considerations in a process that involves the interaction between a 
community or group of people and external entities, such as governments, 
organizations, or other stakeholders.  

Starting with the principle of non-discrimination emphasizes the 
importance of treating all individuals or groups fairly and without bias. This 
sets a foundational ethical standard for the entire process. Following non-
discrimination, obtaining prior informed consent is crucial. This stage 
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involves ensuring that affected individuals or communities are fully 
informed about any proposed actions or changes and can provide their 
consent before these actions occur. This respects the autonomy and rights of 
the affected parties. Recognizing customary rights comes next, as it 
acknowledges and respects the traditional practices, land use, and cultural 
rights of the affected community. This recognition is fundamental for 
fostering a relationship built on mutual respect and understanding. 
Establishing legal protections comes after recognizing customary rights. This 
stage involves formalizing and codifying the rights of the community 
through legal mechanisms. Legal protections provide a framework for 
enforcing and safeguarding the recognized rights. Fostering participation 
follows legal protections, emphasizing the importance of involving the 
affected community in decision-making processes. This stage ensures that the 
community has a voice in how policies are implemented and how resources 
are managed, contributing to a more inclusive and effective governance 
structure. Ensuring equity and justice is a critical stage that runs parallel to 
other stages. It involves addressing historical injustices, promoting fairness, 
and creating conditions where all individuals or groups have equal 
opportunities and access to resources. Addressing benefit sharing comes last, 
as it builds on the principles of non-discrimination, consent, recognition of 
customary rights, legal protections, participation, and equity. This stage 
involves ensuring that the benefits derived from any activities or 
developments are distributed fairly among the affected community, aligning 
with principles of justice and sustainability.  

It's important to note that the optimal order of these stages11 can vary 
based on the specific context, cultural considerations, and the nature of the 
relationship between the involved parties. In some cases, certain stages may 
need to be revisited or adjusted based on ongoing feedback and evolving 
circumstances. The goal is to establish a comprehensive and respectful 
process that promotes the well-being of the affected community while 
achieving broader societal objectives. 
 
3.5 Key Human Rights Issues in Conservation 

The conservation of natural resources and ecosystems often intersects 
with various human rights issues.  
 

1. Land and Resource Rights of Indigenous Peoples and Local Communities 
(IPLCs): Many conservation efforts take place in areas inhabited by 
Indigenous Peoples and local communities. These groups often have 
deep-rooted, traditional land and resource rights that form the 
foundation of their cultural identity and sustainable livelihoods. 
However, these rights are frequently susceptible to infringement by 
conservation initiatives that are not people centred. Recognizing the 
significance of safeguarding the land tenure rights and unfettered 

                                                 
11 The sequence follows a logical progression, beginning with the principle of non-discrimination, moving on to 

informed consent, recognizing customary rights, establishing legal protections, fostering participation, ensuring 

equity and justice, and finally, addressing benefit sharing.  
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access to natural resources for IPLCs becomes pivotal in addressing 
the intersection of conservation and human rights. The Human 
Rights Director plays a central role in advocating for and 
implementing measures that respect these rights. This involves 
conducting comprehensive impact assessments to understand the 
potential consequences of conservation activities on local 
populations, engaging in meaningful consultations to obtain free, 
prior, and informed consent, engaging in collaborative decision-
making processes, incorporating traditional ecological knowledge 
into conservation strategies, implementing measures that prevent 
the displacement or marginalization of these communities, and 
developing strategies to mitigate any adverse effects on IPLCs, such 
as ensuring fair compensation or providing alternative livelihood 
options. By prioritizing the protection of land and resource rights, 
conservation initiatives not only become ethically grounded but also 
gain the essential support and collaboration of the very 
communities they aim to benefit. This holistic approach ensures that 
the pursuit of environmental conservation aligns seamlessly with 
the principles of social justice and human rights. 

 

 
Figure 4: Key Human Rights issues in Conservation 

      
2. Free, Prior, and Informed Consent (FPIC) in Conservation Projects: FPIC 

serves as a cornerstone principle in the ethical execution of 
conservation projects, particularly in areas inhabited by Indigenous 
Peoples. This fundamental phase requires obtaining the consent of 
affected communities before initiating conservation projects on their 
lands. Ensuring that they are fully informed and have the autonomy 
and right to make decisions about activities on their lands is 
essential for respecting their rights. The Human Rights Director is 
tasked with ensuring that FPIC is not merely a procedural formality 
but a substantive process that involves comprehensive information 
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sharing, transparent dialogue, and genuine partnership. By 
upholding FPIC, conservation projects can be developed and 
implemented in a manner that respects the sovereignty, freedom, 
and cultural integrity of communities, fostering a collaborative and 
mutually beneficial relationship between conservationists and local 
populations. 

3. Protection of Human Rights Defenders and Environmental Activists: The 
advocacy for environmental protection and human rights in 
conservation often involves individuals and groups who put 
themselves at risk by challenging unsustainable practices. They can 
face threats, harassment, and violence. Ensuring the safety and 
protection of human rights defenders and environmental activists is 
essential to maintain the integrity of conservation efforts. The 
Human Rights Director plays a crucial role in creating an 
environment where human rights defenders and environmental 
activists can operate without fear of reprisal. This involves 
monitoring and responding to threats, ensuring legal protections, 
and collaborating with relevant authorities to address any incidents 
of harassment or violence. Protecting these defenders is not only a 
human rights imperative but also vital for maintaining the diversity 
of voices and perspectives necessary for effective conservation 
decision-making. 

4. Gender Equality and Empowerment in Conservation Efforts: Recognizing 
the pivotal role that women play in resource management and 
conservation is essential for the success and sustainability of 
conservation initiatives. It is important to address gender 
inequalities, empower women, and ensure their full participation in 
decision-making processes related to conservation. The Human 
Rights Director advocates for gender equality by actively promoting 
the inclusion of women in decision-making processes, ensuring 
equal access to resources and opportunities, and addressing 
systemic gender disparities. Empowering women in conservation 
not only enhances the overall effectiveness of projects but also 
contributes to the broader goal of achieving social equity and justice. 

These issues highlight the complex interplay between conservation 
efforts and human rights, emphasizing the importance of a rights-based 
approach to conservation that considers the needs, interests, and rights of 
local communities and marginalized groups. Balancing conservation goals 
with human rights protections is a critical challenge for sustainable and 
ethical conservation practices. 
 
3.6 Addressing Social Conflicts and Displacement Associated with 
Conservation Initiatives  

Conservation initiatives, while aiming for ecological preservation, can 
inadvertently lead to social conflicts and displacement. Conservation-led 
displacement and eviction emerge as significant challenges within the 
national parks of developing countries. While the overarching goal of these 
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parks is often the preservation of biodiversity and the protection of fragile 
ecosystems, the methods employed may, at times, obscure ulterior motives 
aligned with private extractive industries collaborating with the 
government. This can result in the compelled relocation of indigenous 
communities or local populations, revealing a hidden agenda that 
contradicts the purported conservation goals, and creating a complex 
dynamic where conservation efforts, while crucial for environmental 
sustainability, intersect with the fundamental rights and livelihoods of 
those residing in or dependent on these regions. In some cases, the 
implementation of conservation policies may lack sufficient consideration 
for the social and economic impacts on these communities, leading to a 
poignant ethical dilemma at the crossroads of environmental preservation 
and human rights.  

Conservation-led displacement and eviction are pressing issues across 
various regions, exemplifying the complex intersection between conservation 
efforts and the well-being of local communities. In Africa, the Baka people in 
the south-eastern rainforests in Cameroon, northern Republic of the Congo, 
northern Gabon, and south-western Central African Republic were expelled 
from their ancestral lands in the 1960s. They faced forced eviction and 
displacement not only at the hands of the departing French colonial 
administration but also from the emerging independent government. 
Subsequently, pressures exerted by the World Bank compelled their 
relocation to facilitate logging concessions and the establishment of national 
parks. This forced migration subjected the Baka to persistent violence, 
including instances of forced labour imposed by their newly settled 
neighbours (IWGIA, 2020).12 Preserving a hunter-gatherer lifestyle, this 
displacement disrupted their traditional ways of life, posed threats to their 
cultural heritage, and continued to raise questions about the equity and 
ethics of conservation strategies in the region (Kweli, 2021)13. 

In Latin America, the indigenous communities of the Gran Chaco 
region, spanning Argentina, Bolivia, and Paraguay, have experienced 
displacement due to the expansion of conservation areas. The creation of 
national parks and reserves has resulted in the loss of land essential for 
their sustenance, impacting their livelihoods and traditional practices 
(Chisleanschi, 2019)14. The conflict between conservation goals and the 

                                                 
12  IWGIA, “Indigenous peoples in Cameroon”, (2020, June 26). Retrieved from The International 

Work Group for Indigenous Affairs <https://www.iwgia.org/en/cameroon/3791-violence,-

corruption,-and-false-promises-conservation-and-the-baka-in-

cameroon.html#:~:text=Forced%20from%20their%20forests%20by,labour%20by%20new%20se

dentary%20neighbours.>, accessed on 23 November 2023. 
13  Kweli, N., “Denial of Legal Recognition for Baka in Cameroon”, (2021, November 18). Retrieved 

from StoryMaps: <https://storymaps.arcgis.com/stories/e318bb915b404aa38a651d22ed990ab7>, 

accessed on 23 November 2023. 
14  Chisleanschi, R., “Gran Chaco: South America’s second-largest forest at risk of collapsing”, 

(2019, September 17). Retrieved from Mongabay: <https://news.mongabay.com/2019/09/gran-

chaco-south-americas-second-largest-forest-at-risk-of-collapsing/>, accessed on 23 November 

2023. 

https://www.iwgia.org/en/cameroon/3791-violence,-corruption,-and-false-promises-conservation-and-the-baka-in-cameroon.html#:~:text=Forced%20from%20their%20forests%20by,labour%20by%20new%20sedentary%20neighbours
https://www.iwgia.org/en/cameroon/3791-violence,-corruption,-and-false-promises-conservation-and-the-baka-in-cameroon.html#:~:text=Forced%20from%20their%20forests%20by,labour%20by%20new%20sedentary%20neighbours
https://www.iwgia.org/en/cameroon/3791-violence,-corruption,-and-false-promises-conservation-and-the-baka-in-cameroon.html#:~:text=Forced%20from%20their%20forests%20by,labour%20by%20new%20sedentary%20neighbours
https://www.iwgia.org/en/cameroon/3791-violence,-corruption,-and-false-promises-conservation-and-the-baka-in-cameroon.html#:~:text=Forced%20from%20their%20forests%20by,labour%20by%20new%20sedentary%20neighbours
https://storymaps.arcgis.com/stories/e318bb915b404aa38a651d22ed990ab7
https://news.mongabay.com/2019/09/gran-chaco-south-americas-second-largest-forest-at-risk-of-collapsing/
https://news.mongabay.com/2019/09/gran-chaco-south-americas-second-largest-forest-at-risk-of-collapsing/
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rights of these communities underscores the need for nuanced approaches 
that consider both ecological preservation and human well-being. 

In Asia, the establishment of protected areas in the name of 
conservation has led to the displacement of Indigenous communities in 
India. For instance, the Dongria Kondh people in the Niyamgiri Hills have 
faced eviction due to mining and conservation activities (Survival 
International, 2017).15 These displacements disrupted social structures and 
has resulted in the loss of traditional knowledge linked to sustainable 
resource management. 

The issue is exacerbated by factors such as insufficient stakeholder 
engagement, inadequate compensation mechanisms, and a lack of 
alternative livelihood opportunities for those displaced. As national parks 
become battlegrounds for the preservation of biodiversity and the 
protection of cultural heritage versus the rights and well-being of local 
communities, finding a balance that ensures both ecological sustainability 
and social justice becomes imperative. Addressing conservation-led 
displacement necessitates a comprehensive and inclusive approach, 
involving collaborative efforts between conservation authorities, 
governmental bodies, non-governmental organizations, and affected 
communities to develop strategies that reconcile the dual objectives of 
conservation and the protection of human rights.  

Highlighting conservation-led displacement and eviction as a flagship 
issue is crucial for several reasons. First, it brings attention to the ethical 
dimensions of conservation practices, emphasizing the potential violations of 
human rights in the pursuit of environmental preservation. Second, it 
underscores the need for inclusive and participatory approaches that prioritize 
the voices and well-being of affected communities. Third, by highlighting these 
issues separately, it allows for a more nuanced examination of regional 
variations and challenges, acknowledging the diversity of contexts across 
Africa, Latin America, and Asia. Finally, addressing conservation-led 
displacement as a distinct flagship issue fosters a more comprehensive 
understanding of the complex interplay between environmental conservation, 
human rights, and social justice, prompting a collective effort to develop 
sustainable and equitable solutions on a global scale.  

Respecting the rights of displaced individuals and communities16 is 
essential and it is crucial to mitigate social conflicts and provide adequate 
compensation and resettlement options for those affected by conservation 
projects. The Human Rights Director takes a proactive stance in mitigating 
these negative impacts by conducting thorough social impact assessments, 
facilitating community engagement, and developing strategies to address 
conflicts. Respecting the rights of displaced individuals and communities 
involves providing fair compensation, offering alternative livelihood 

                                                 
15  Survival International, “Indian authorities harass tribal leaders”. (2017, May 10). Retrieved from 

<https://www.survivalinternational.org/news/11682>, accessed on 23 November 2023.  
16   Paige, W., Igoe, J., & Brockington, D., “Parks, and peoples: the social impact of protected areas” 

(2006) 35, Annual Review of Anthropology 251-277. 

<https://doi.org/10.1146/annurev.anthro.35.081705.123308>   

https://www.survivalinternational.org/news/11682
https://doi.org/10.1146/annurev.anthro.35.081705.123308
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options, and ensuring that resettlement processes are conducted in a 
manner that upholds human dignity and minimizes adverse social 
consequences. This holistic approach ensures that conservation efforts not 
only protect the environment but also contribute positively to the well-
being of affected communities. 
 
3.7 Importance of Integrating Human Rights Considerations into 
Conservation Practices 

The intersection of human rights and environmental conservation is a 
critical area that requires attention and research. Incorporating human 
rights considerations into conservation practices is crucial for reasons that 
have been listed and discussed above. Conservation efforts often intersect 
with the lives, livelihoods, and rights of local communities, and failing to 
address these aspects can lead to negative social, economic, and 
environmental outcomes.  

Recognizing and upholding the rights of Indigenous Peoples - as 
outlined in international agreements like the United Nations Declaration on 
the Rights of Indigenous Peoples (UNDRIP) - when designing and 
executing conservation projects is essential.17 International human rights 
frameworks, such as the Universal Declaration of Human Rights, outline 
the rights and freedoms that all individuals should enjoy.18 Many of these 
rights have relevance in conservation contexts, including rights to land, 
water, food, shelter, education, and a clean environment. Integrating the 
considerations of national legal frameworks that protect the rights of 
Indigenous and local communities, and international agreements that 
emphasize the importance of respecting human rights in conservation is not 
only ethically responsible but also legally mandated in many cases.19 The 
importance of FPIC as a fundamental human rights principle in 
conservation efforts must be emphasized, especially when projects impact 
Indigenous territories or traditional lands (UNDRIP, Article 32). Also, 
biodiversity conservation and the protection of cultural heritage, including 
traditional knowledge and practices, are often intertwined with 
conservation goals and local communities' way of life. Integrating human 
rights considerations respects the cultural identity of communities and 
helps preserve their traditions, languages, and practice contributing to the 
overall well-being of communities.20  

Conservation initiatives can impact local economies and livelihoods, 
especially when communities rely on natural resources for their sustenance. 

                                                 
17  UN, “United Nations Declaration on the Rights of Indigenous Peoples” (2007). Retrieved from 

United Nations: <https://www.un.org/development/desa/indigenouspeoples/wp-

content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf> 
18  UN, “Universal Declaration of Human Rights” (1948). Retrieved from 

<https://www.un.org/en/universal-declaration-human-rights/>, accessed on 23 November 2023. 
19  Campese, J., “Rights-based approaches: Exploring issues and opportunities for conservation” 

(2009). Bogor, Indonesia: CIFOR and IUCN. 
20  ILO, “Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries” 

(1989). Retrieved from International Labour Organization <https://tinyurl.com/4jp5hrjp>, 

accessed on 23 November 2023.  

https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://www.un.org/en/universal-declaration-human-rights/
https://tinyurl.com/4jp5hrjp
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Integrating human rights ensures that people's economic well-being is 
considered, minimizing negative impacts on their ability to earn a living. 
Ensuring that the rights of local communities and Indigenous Peoples to 
access and manage natural resources are respected while implementing 
conservation measures is thus the way to go.  

Conservation efforts should not disproportionately burden 
marginalized or vulnerable groups. Integrating human rights helps ensure 
that decisions are fair and just, preventing the exploitation of vulnerable 
populations. The pursuit of environmental justice and equity in 
conservation, including efforts to rectify historical injustices against 
marginalized communities21 affected by conservation policies is 
encouraged. Conservation efforts that ignore human rights considerations 
may face resistance from communities, legal challenges, and public 
backlash.22 For conservation efforts to be successful in the long term, they 
must be embraced and supported by local communities. Integrating human 
rights from the outset builds trust and cooperation, which are essential for 
the sustained success of conservation initiatives.  

Poorly planned conservation projects can result in the displacement of 
communities from their ancestral lands, leading to conflicts and human rights 
abuses,23 especially the rights of Indigenous peoples to their lands and resources. 
Balancing conservation goals with human rights requires recognizing the 
interdependence between nature and people. Integrating human rights 
principles helps prevent such negative outcomes and promotes peaceful 
coexistence between conservation efforts and local populations. In parallel, 
addressing human rights issues related to climate-induced displacement, 
including the rights of people who are forced to relocate due to environmental 
changes caused by conservation initiatives is worth highlighting. Disregarding 
human rights in conservation projects can lead to conflicts24 between 
conservation organizations, local communities, governments, and other actors in 
the conservation supply chain. Incorporating human rights principles can 
mitigate these conflicts by promoting dialogue, collaboration, and mutual 
understanding. It can also foster accountability among stakeholders, ensuring 
that decision-making processes are transparent, and potential negative impacts 
are identified and addressed.  

Moreover, including local communities in conservation planning and 
decision-making empowers them to become stewards of their own 

                                                 
21  Colchester, M., “Salvaging Nature: Indigenous Peoples, Protected Areas, and Biodiversity 

Conservation” (2003), Forest Peoples Programme and World Rainforest Movement. 
22  Dowie, M., “Conservation refugees: the hundred-year conflict between global conservation and 

native peoples” (2011), MIT press. 
23  FPP, “Indigenous Peoples and the World Bank: Experiences with Participation” 2011. Retrieved 

from Forest Peoples Programme 

<https://www.forestpeoples.org/sites/fpp/files/publication/2011/08/wbipsandparticipjul05eng.pdf, 

accessed on 23 November 2023. 
24  Dowie, M., “Conservation refugees: the hundred-year conflict between global conservation and 

native peoples” (2011), MIT press. 

https://www.forestpeoples.org/sites/fpp/files/publication/2011/08/wbipsandparticipjul05eng.pdf
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environments.25 This participatory approach has repeatedly proven to lead 
to more effective and sustainable conservation outcomes. Human rights-
based conservation can (and has) support(ed) sustainable development by 
promoting community involvement, capacity-building, and income-
generating opportunities.26 This approach has led to the empowerment of 
marginalized groups and improved local well-being. By engaging with 
local communities and considering their perspectives, conservation 
practitioners have made more informed decisions.27 Local knowledge about 
the environment, species, and ecosystem dynamics has significantly 
enhanced the effectiveness of conservation strategies. Therefore, ensuring 
that conservation decision-making processes actively involve local 
communities, respect their rights, and include mechanisms for their 
meaningful participation is essential.28  

In summary, the intersection of human rights and environmental 
conservation is dynamic and complex, requiring ongoing research, policy 
development, and practice improvement to ensure that both conservation 
goals and human rights are effectively and ethically addressed. Integrating 
human rights considerations into conservation practices is not only a moral 
imperative but also a practical necessity for achieving effective and 
sustainable conservation outcomes. It requires collaboration, respect for 
local knowledge, ensuring fairness, respecting cultural diversity and a 
commitment to balancing environmental protection with the well-being 
and rights of the communities that inhabit these areas. 
 
3.8 The Role of International Human Rights Law in Guiding Conservation 
Practices 

Balancing conservation goals with the rights and well-being of local 
communities and Indigenous peoples requires a thoughtful and inclusive 
approach that recognizes the principles of human rights and incorporates 
them into conservation practices. International human rights law provides a 
framework for guiding conservation practices and serves as a model to 
ensure that these principles are upheld in the context of conservation efforts. 
Relevant treaties and conventions such as the UNDRIP and the 1972 
Convention emphasize the rights of Indigenous peoples to their lands and 
resources. Nevertheless, in as much as Conservation organizations and 
governments should align their policies and actions with these international 
human rights standards to ensure that conservation efforts are carried out in 
a manner that respects and upholds human rights at the universal level, it is 

                                                 
25  Berkes, F., “Rethinking community-based conservation” (2004) 18 (3), Conservation Biology 

621-630. <https://doi.org/10.1111/j.1523-1739.2004.00077.x.> 
26  McDermott, M., Mahanty, S., & Schreckenberg, K., “Examining equity: a multidimensional 

framework for assessing equity in payments for ecosystem services” (2013) 33, Environmental 

Science & Policy 416-427. <https://doi.org/10.1016/j.envsci.2012.10.006> 
27  Reed, M., “Stakeholder participation for environmental management: A literature review” (2008) 

141(10) Biological Conservation 2417-2431. <https://doi.org/10.1016/j.biocon.2008.07.014> 
28  Agrawal, A., & Gibson, C., “Enchantment and disenchantment: The role of community in natural 

resource conservation” (1999) 27 (4)   World Development 629-649. 

<https://doi.org/10.1016/S0305-750X(98)00161-2> 

https://doi.org/10.1111/j.1523-1739.2004.00077.x
https://doi.org/10.1016/j.biocon.2008.07.014
https://doi.org/10.1016/S0305-750X(98)00161-2
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paramount that they also create balance by adapting these standards to the 
local, cultural and traditional realities on the ground, as the way of life in a 
Namibian community located in the Kunene region may differ from that of 
one located in the Zambezi region, or in an African community located 
within Morocco, Guinea Bissau, Madagascar, Chad or Burundi. The same 
applies to other geographies29.  

 
4. ROLES AND RESPONSIBILITIES OF A HUMAN RIGHTS DIRECTOR 
IN CONSERVATION 
 
4.1 Definition and Scope of the Human Rights Director Role in 
Conservation 

The role of a Human Rights Director in a conservation organization 
involves ensuring that the organization's activities align with and respect 
human rights principles. This includes both the rights of the people directly 
impacted by conservation projects and the broader societal implications. The 
scope of this role typically includes the steps in figure 5.30 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Figure 5: Scope of the HRD role in Conservation 

 
The sequence of boxes in figure 5 represents a logical and systematic 

approach to a process that involves community or organizational 

                                                 
29  Moreover, the integration of factors associated with or resulting from various "Geographies of" 

thematics within these cultural geographies introduces increased complexity. 
30  This sequence attempts to follow a logical progression, starting with engaging relevant 

stakeholders and the community, advocating for the cause, assessing associated risks, developing 

policies, building capacity, ensuring compliance, addressing conflicts, and finally, monitoring, 

evaluating, and reporting on the outcomes of the implemented policies and initiatives. Keep in 

mind that the specific context and nature of the process might influence the optimal order of these 

steps. 
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development, policy implementation, and evaluation. Hereunder an 
explanation of the sequence and the rationale behind the order needs to be 
added. 

Initiating the process with stakeholder and community engagement 
ensures that the perspectives, needs, and concerns of those affected by the 
policies are considered from the outset. This inclusive approach helps in 
building trust and obtaining valuable input. Following engagement, 
advocacy is crucial for promoting the cause and gaining support. This stage 
involves communicating the importance and benefits of the proposed 
policies, garnering support from stakeholders and the community, and 
creating a conducive environment for policy development.  

Before developing policies, it's essential to assess the risks associated 
with the proposed actions. Identifying potential challenges and risks allows 
for the development of more informed and resilient policies. With a clear 
understanding of stakeholder perspectives and associated risks, the 
development of policies comes next. Policies are designed to address 
specific issues, set guidelines, and provide a framework for action. Capacity 
building is positioned after policy development to ensure that the 
stakeholders and the community have the necessary skills, knowledge, and 
resources to implement and adhere to the policies effectively. Once capacity 
is built, ensuring compliance with the established policies becomes a 
priority. This stage involves monitoring adherence to the policies and 
addressing any deviations or challenges that may arise. Conflict resolution 
is strategically placed in the sequence to address any conflicts or disputes 
that may arise during the implementation of policies. This stage ensures 
that potential barriers to successful policy implementation are identified 
and addressed promptly. The final stages involve ongoing monitoring and 
evaluation of the implemented policies. This includes assessing their 
impact, effectiveness, and any unintended consequences. Reporting on 
these outcomes is essential for transparency, accountability, and continuous 
improvement. The rationale behind this sequence is to follow a logical 
progression from initial engagement and advocacy through the various 
stages of policy development, implementation, and evaluation. However, 
it's crucial to recognize that the optimal order may be influenced by the 
specific context, nature of the policies, and the dynamics of the community 
or organization. Flexibility is key, and feedback loops should be integrated 
to allow for adjustments based on evolving circumstances and feedback 
from stakeholders. 

The responsibilities/functions of a Human Rights Director in a 
conservation organization are highlighted in figure 6. 
 
4.2 Key Considerations for Establishing the Role of Human Rights 
Director in Conservation Organizations 

Establishing a cohesive framework for the Human Rights Director's 
role begins with the paramount importance of clearly defining 
responsibilities within the organization. This clarity lays the foundation for 
effective collaboration and synergy. Moving beyond delineation, integration 
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with conservation goals becomes a pivotal step. It is imperative that the 
Human Rights Director collaborates closely with conservation teams to align 
human rights objectives seamlessly with the broader conservation goals. This 
synergy ensures a unified approach, where the protection of human rights 
becomes intrinsic to the success of conservation initiatives. Complementing 
this integration is the commitment to capacity building. Providing the 
necessary training and resources for Human Rights Directors and their team 
is essential for cultivating the expertise required to navigate the complexities 
of human rights integration effectively. This holistic approach, encompassing 
role definition, integration with conservation goals, and capacity building, 
forms a cohesive strategy to foster a symbiotic relationship between human 
rights considerations and conservation objectives within the organizational 
framework. 

Figure 6: Responsibilities and functions of the HRD and strategies for 
mainstreaming Human Rights in Conservation policies & practices 

 

Policy Development and Integration 

• Embedding human rights considerations into the 
organization's policies, strategies, and codes of 
conduct. | Developing, implementing, and 
updating human rights policies and guidelines to 
guide the organization's conservation efforts. 

Training and Education 

•Building the capacity of staff and partners to 
understand and respect human rights principles 
in conservation work. Providing training and 
educational resources on these principles and 
their application in conservation. 

Risk Assessment 

•Conducting human rights impact assessments of 
conservation projects to identify potential risks to 
local communities and Indigenous peoples. 

Advocacy 

•Advocating for the integration of human rights 
into conservation practices at all levels within the 
organization and for human rights considerations 
in conservation planning and decision-making. 

Compliance 

• Ensuring the organization complies with relevant 
international and national laws and standards 
related to human rights in conservation. 

Community Engagement 

•Building relationships with local communities and 
Indigenous groups to foster trust and 
collaboration in conservation efforts. 

 

Reporting 

• Preparing and presenting reports to the 
organization's leadership and external 
stakeholders on human rights progress and 
challenges. 

Stakeholder Engagement 

• Engaging with local communities, Indigenous 
peoples, and other stakeholders to understand 
their human rights concerns and incorporate 
their perspectives into conservation initiatives. 

Monitoring and Evaluation 

• Establishing mechanisms for monitoring and 
reporting on the human rights impact of 
conservation activities. 

Conflict Resolution 

•Mediating conflicts that may arise between 
conservation goals and human rights concerns. 
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4.3 Review of Successful Models and Case Studies of Human Rights 
Director Positions in Conservation Organizations 

The role of a Human Rights Director within a conservation 
organization is critical in ensuring that the organization's operations and 
initiatives are aligned with human rights principles and ethical standards. 
This review will analyse successful models and case studies of Human 
Rights Director positions in conservation organizations, focusing on key 
strategies and approaches employed by these directors and their 
collaboration with internal and external stakeholders.  

This involves studying existing Human Rights Director positions in 
various conservation organizations to identify successful models and case 
studies that demonstrate the positive impact of integrating human rights 
into conservation efforts. 
 
4.3.1 Successful Models and Case Studies 

a) The Nature Conservancy (TNC) is committed to upholding human 
rights principles and practices and commissioned its first human 
rights policy in February 2022. As part of its commitments, TNC 
through its Human Rights and Safeguards central unit, helps 
establish and implement a Human Rights Due Diligence (HRRD) 
framework31. The HRRD helps ensure that adverse human right 
impacts of its initiatives are identified, prevented, mitigated, and 
remedied. 

b) The International Union for the Conservation of Nature (IUCN) 
harnesses the experience, resources and reach of its 1,300 Member 
organizations and the input of some 16,000 experts grouped in its 
six expert Commissions: Species Survival, Environmental Law, 
Protected Areas, Environmental, Economic and Social Policy, 
Ecosystem Management and Education and Communication.32 

c) The World Wide Fund for Nature (WWF) recognizes human rights 
as central to achieving effective, equitable conservation and 
development outcomes, and works to strengthen mainstreaming of 
human rights, Indigenous Peoples' rights and empowerment of local 
communities and civil society. The organization has an 
Environmental and Social Safeguards and Social Policies Team, 
comprised of positions including the Director of Safeguards and 
Human Rights.33 It equally has a Conservation Quality Committee 
that oversees and considers all potentially high-risk proposals; a 
Human Rights Director and an IPLC Coordinator. 

                                                 
31  TNC, “Human Rights Guide for Working with Indigenous Peoples and Local Communities” 

(n.d.). Retrieved from <https://www.tnchumanrightsguide.org/>, accessed on 23 November 2023.  
32  IUCN, “IUCN Expert Commissions” (n.d.). Retrieved from <https://www.iucn.org/our-

union/expert-commissions>, accessed on 23 November 2023. 
33  WWF, “WWF’s commitment to embed human rights in nature conservation: Updates and voices 

from the WWF network” (2021, June 30). Retrieved from World Wildlife Fund: 

<https://t.ly/krMxR>, accessed on 23 November 2023.  

https://www.tnchumanrightsguide.org/
https://www.iucn.org/our-union/expert-commissions
https://www.iucn.org/our-union/expert-commissions
https://t.ly/krMxR
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d) Rainforest Foundation US is known for its strong commitment to 
human rights in the context of rainforest protection. They have a 
dedicated Human Rights and Conservation Program Manager34 
who plays a pivotal role in ensuring that Indigenous rights are 
respected in all conservation efforts. This organization's success can 
be attributed to their clear mandate for the Human Rights Director 
and a robust system for monitoring and reporting human rights 
violations in the regions they operate. 

e) Wildlife Conservation Society (WCS) has integrated human rights 
into its conservation efforts, exemplified by the appointment of an 
Executive Director of Rights & Communities Program.35 WCS 
collaborates with local communities to protect wildlife habitats 
while respecting their rights to land and resources. Their success lies 
in the director's ability to establish trust with Indigenous 
communities, ensuring they are not displaced or harmed in the 
pursuit of conservation goals. 

f) Conservation International (CI) has demonstrated a commitment to 
human rights through its Community and Conservation; and Global 
Equity, Diversity, and Inclusion divisions.36 CI's success can be 
attributed to their focus on community-based conservation37, where 
they actively involve local stakeholders in decision-making 
processes. This approach empowers communities to protect their 
environment while safeguarding their rights. 

g) BirdLife International is one of the seven members of The 
Conservation Initiative on Human Rights, aimed at promoting the 
integration of human rights in conservation policy and practice.38 

h) Fauna & Flora International significantly contributed to the 
development of INTRINSIC (Integrating Rights and Social Issues 
into Conservation: A Trainers Guide),39 and has a long history of 
working with communities in biodiversity-rich landscapes to enable 

                                                 
34  RFUS, “2022 Annual Report” (2022). Retrieved from Rainforest Foundation US: 

<https://rainforestfoundation.org/about/financials-transparency/2022-annual-report/>, accessed on 

23 November 2023. 
35  WCS, “Sushil Raj Joins WCS as New Executive Director of Rights & Communities Program” 

(2022, February 3). Retrieved from Wildlife Conservation Society: <https://t.ly/wtxAn>, accessed 

on 23 November 2023.  
36  CI, “Senior Staff” (2023). Retrieved from Conservation International: 

<https://www.conservation.org/about/senior-staff>, accessed on 23 November 2023.  
37  CI, “Respecting Human Rights” (n.d.). Retrieved from Conservation International: 

<https://www.conservation.org/priorities/human-rights>, accessed on 23 November 2023.  
38  CIHR, “The Conservation Initiative on Human Rights (CIHR)” (2016). Retrieved from 

<https://www.thecihr.org/>, accessed on 23 November 2023.  
39  Cambridge Conservation, “INTRINSIC: Integrating rights and social issues in conservation” 

(n.d.). Retrieved from Cambridge Conservation: 

<https://www.cambridgeconservation.org/project/intrinsic-integrating-rights-and-social-issues-in-

conservation/>, accessed on 23 November 2023.  

https://rainforestfoundation.org/about/financials-transparency/2022-annual-report/
https://t.ly/wtxAn
https://www.conservation.org/about/senior-staff
https://www.conservation.org/priorities/human-rights
https://www.thecihr.org/
https://www.cambridgeconservation.org/project/intrinsic-integrating-rights-and-social-issues-in-conservation/
https://www.cambridgeconservation.org/project/intrinsic-integrating-rights-and-social-issues-in-conservation/
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them to act as effective custodians of their precious, yet threatened, 
natural resources.40 
 

4.4 Analysis of Key Strategies Employed by Human Rights Directors 
Human Rights Directors play a critical role as catalysts for change 

within the conservation industry, employing various tools and methods to 
ensure ethical and socially responsible outcomes. This section categorises 
approaches they use to effectively integrate human rights considerations 
into the fabric of conservation practices, shedding light on the nuanced 
methodologies they utilize, spanning community engagement, advocacy 
efforts, training initiatives, and impact assessments. Some key strategies are 
illustrated in figure 7.  
     1. Community Engagement: Human Rights Directors actively engage 
with local communities to understand their perspectives, needs, and 
concerns. By fostering open dialogue and collaboration, they work towards 
co-designing conservation initiatives that respect and incorporate 
community values. This participatory approach ensures that conservation 
efforts are culturally sensitive and inclusive, thereby promoting sustainable 
outcomes. 

Figure 7: Four key strategies and approaches of Human Right Directors 
      
2. Advocacy Efforts: Champions of human rights within the conservation 
sector, these directors advocate for policies and practices that prioritize the 
well-being of both ecosystems and local populations. Through partnerships 
with governmental bodies, non-governmental organizations (NGOs), and 
international agencies, they work to influence legislation and promote 
frameworks that uphold human rights standards within the context of 
conservation activities. 
     3. Training Initiatives: Human Rights Directors play a crucial role in 
developing and implementing training programs for conservation 
professionals. These initiatives focus on building awareness and 
understanding of human rights principles, emphasizing the importance of 

                                                 
40  Fauna & Flora, “Livelihoods Governance” (n.d.). Retrieved from Fauna & Flora: 

<https://www.fauna-flora.org/expertise/livelihoods-governance/>, accessed on 23 November 

2023.  

https://www.fauna-flora.org/expertise/livelihoods-governance/
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respectful collaboration with local communities. By enhancing the skills of 
conservation practitioners, they contribute to a workforce that is well-
versed in ethical and socially responsible practices. 
     4. Impact Assessments: Employing rigorous impact assessment 
methodologies, these directors evaluate the social consequences of 
conservation initiatives. This involves examining how projects affect local 
communities, considering factors such as livelihoods, cultural practices, and 
access to resources. The insights gained from these assessments inform 
decision-making processes, allowing for the refinement of conservation 
strategies to better align with human rights principles. 
     5. Figure 7 (above) illustrates some of the key strategies employed by 
Human Rights Directors in the conservation industry. These strategies 
encompass community engagement, advocacy efforts, training initiatives, 
and impact assessments, showcasing the interconnected nature of their 
multifaceted approach. The figure visually encapsulates the interconnected 
nature of these strategies, demonstrating how they work synergistically to 
create a holistic framework for integrating human rights into conservation 
practices. It serves as a visual guide, emphasizing the collaborative and 
interdependent relationships between these key strategies. In summary, 
Human Rights Directors in the conservation industry serve as architects of 
positive change, employing a strategic blend of community engagement, 
advocacy, training, and impact assessments. Their efforts contribute to the 
development of conservation practices that not only safeguard ecosystems 
but also respect and uphold the fundamental rights of the communities 
intertwined with these environments. 
 
4.5 Collaboration with Internal and External Stakeholders 

Collaboration is essential for the success of a Human Rights Director in 
conservation organizations. This includes working closely with internal teams 
such as conservationists, researchers, and policymakers, as well as external 
stakeholders like local communities, Indigenous groups, private actors, 
government agencies, and NGOs to ensure a holistic and rights-based 
approach to conservation. Figure 8 depicts the notions of collaborations. 

Figure 8: Types of Human Rights related collaborations in Conservation 
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In conclusion, the role of Human Rights Directors in conservation 
organizations is vital for harmonizing conservation efforts with human 
rights principles. Successful models and case studies demonstrate that a 
holistic approach, including community engagement, impact assessments, 
advocacy, and collaboration with stakeholders, is essential for achieving 
sustainable conservation outcomes while respecting human rights. The 
effectiveness of Human Rights Directors is not only in their strategies but 
also in their ability to bridge the gap between conservation and human 
rights, ultimately leading to positive outcomes for both. Overall, the role of 
a Human Rights Director in conservation is multifaceted and requires a 
strong commitment to human rights principles, collaboration, and a deep 
understanding of both conservation and human rights issues. 
 
5. BEST PRACTICES AND CASE STUDIES 
 
5.1 Successful Models for Integrating Human Rights in Conservation Projects 

In the dynamic landscape of conservation, the synergy between 
environmental sustainability and the rights of local communities has 
become a focal point of progressive approaches. Recognizing the limitations 
of traditional conservation models, and the intrinsic link between the well-
being of local communities and the success of conservation initiatives has 
led to the development of innovative models that integrate human rights 
into the very fabric of conservation practices. The shift towards community-
centred approaches not only acknowledges the rights of individuals and 
communities but also taps into the wealth of traditional knowledge that has 
sustained ecosystems for generations. The paradigm shift that has occurred 
emphasizes collaboration, empowerment, and shared responsibility in 
achieving sustainability and win-win conservation outcomes. Within this 
framework, several models have emerged as successful strategies for 
harmonizing conservation goals with human rights principles. This 
includes community-based conservation, co-management agreements, and 
the adoption of Free, Prior, and Informed Consent (FPIC) as a central 

Community-Based 
Conservation 

Co-Management 
Agreements 

FPIC 

Figure 9: Top 3 practices for integrating Human Rights in Conservation 
initiatives 
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element in conservation projects. Each of these approaches serves as a 
testament to the transformative power of inclusive, rights-based 
conservation practices that foster mutual respect and cooperation among 
diverse stakeholders.  

Examples41 include the creation of community-managed bio-diverse 
areas where the rights of these communities are respected while achieving 
conservation goals. Other examples42 include the (a) establishment of co-

                                                 
41  Uganda: UWA, “Bwindi Impenetrable National Park” (2018). Retrieved from Uganda Wildlife 

Authority: <https://ugandawildlife.org/wp-content/uploads/2022/01/Bwindi-cc-2018-2.pdf>, 

accessed on 23 November 2023; UNDESA, “State of the World's Indigenous Peoples - 

ST/ESA/328” (2009). United Nations Department of Economic and Social Affairs. 

<https://worldheritageoutlook.iucn.org/node/1046/pdf?year=2020>, accessed on 23 November 

2023; India: <https://www.foei.org/wp-content/uploads/2018/04/Community-forest-

management_an-Opportunity_EN.pdf>, accessed on 23 November 2023; JICA-MoEF, “Joint 

Forest Management: A Handbook” (2012). India's Ministry of Environment and Forests 

<https://ifs.nic.in/Dynamic/pdf/JFM%20handbook.pdf>, accessed on 23 November 2023; JPS 

Associates, “Joint Forest Management (JFM)” (2015). JPS Associates (P) Ltd. 

<https://www.mpforest.gov.in/img/files/HRD_HandBook_E.pdf>, accessed on 23 November 

2023; Cameroon (1): IIED, 2017 <https://www.iied.org/sites/default/files/pdfs/migrate/G04191.pdf>, 

accessed on 23 November 2023; Moutoni, L., “Community Forestry in Cameroon – an overview 

of the community perspective” (2019). Forest Peoples Programme, London; Vukenkeng A. 

Wujung, Cornelius M. Lambi, Dobdinga Fonchamnyo, Forbe H. Ngangnchi & Ibrahim M. 

Muafueshiangha, “Community Life around Protected Areas in Cameroon: Conservation Story of 

Erat and the Resettlement Communities around the Korup National Park” (2018) 6 (9). Universal 

Journal of Management 295-303; Peru: Lozano, R. M., “Forests with History: Exploring the 

Social Effects of the Creation of the Cordillera Azul National Park on the Chzutino People of 

Amazonian Peru” (2013). Retrieved from PhD Dissertation - University of Florida 

<https://ufdcimages.uflib.ufl.edu/UF/E0/04/52/08/00001/MENDOZA_LOZANO_R.pdf>, 

accessed on 23 November 2023; The Field Museum, “Parque Nacional Cordillera Azul” (n.d.). 

Retrieved from <https://fieldguides.fieldmuseum.org/sites/default/files/rapid-color-guides-

pdfs/117_Azul-Landscapes_0.pdf>, accessed on 23 November 2023; Ethiopia: Kamski, B., “The 

Kuraz Sugar Development Project (OTuRN Briefing Note 1)” (2016). Lansing, Michigan: Omo-

Turkana Research Network <https://www.canr.msu.edu/oturn/OTuRN_Briefing_Note_1.pdf>, 

accessed on 23 November 2023; Demeke, A., “The Omo-Kuraz Sugar Development Project” 

(n.d.). Retrieved from Aiga Forum <https://www.aigaforum.com/articles/The-Omo-Kraz-Sugar-

development-Project-English.pdf>, accessed on 23 November 2023.  
42  Cameroon(2) & Philippines: WWF, “Embedding Human Rights in Nature Conservation: From 

Intent to Action” (2022). Retrieved from World Wildlife Fund 

<https://www.wwf.de/fileadmin/fm-wwf/Publikationen-PDF/WWF/WWF-INT-Human-Rights-

and-The-Environment-Report-2022.pdf>, accessed on 23 November 2023; Schultz, T. 

“Tubbataha Reefs Primer: 7th Edition” (2017). Retrieved from <https://tubbatahareefs.org/>, 

<https://tubbatahareefs.org/wp-content/uploads/2022/06/TRNP-7th-Edition-Primer.pdf>; 

Mozambique: “Quirimbas Archipelago Hope Spot” (n.d.). Retrieved from 

<https://storymaps.arcgis.com/stories/70f22595f3524efba056cb384309ec0c?play=true&speed=medi

um>, accessed on 23 November 2023; Kenya(1): Pertet, F. “Kenya's Experience in Establishing 

Coastal and Marine Protected Areas” (n.d.), USAID <https://pdf.usaid.gov/pdf_docs/pnaat749.pdf> 

accessed on 23 November 2023; USAID, “COMFISH Project” (2014), 

<https://www.crc.uri.edu/download/COMFISH-FY2014WP-FINALEnglish_508.pdf>, accessed 

on 23 November 2023; USAID, “Senegal Biodiversity and Tropical Forests Assessments” (2008), 

<https://pdf.usaid.gov/pdf_docs/pnadl464.pdf>, accessed on 23 November 2023; Gabon: UNEP, 

“Mangroves of Western and Central Africa” (2007) UNEP-Regional Seas Programme/UNEP-

WCMC; Carl, C., Trettin, Zhaohua Dai, Wenwu Tang, David Lagomasino, Nathan Thomas, 

Seung K. Lee, Marc Simard, Médard O. Ebanega, Atticus Stoval, & Temilola E. Fatoyinbo, 

“Mangrove carbon stocks in Pongara National Park, Gabon” (2021) 259: 107432, Estuarine, 

Coastal and Shelf Science; Ecuador: IIED, “Markets for Watershed Services-Country Profile” 

(2006-2008), <https://watershedmarkets.org/documents/Ecuador_Pimampiro_E.pdf>, accessed on 

https://ugandawildlife.org/wp-content/uploads/2022/01/Bwindi-cc-2018-2.pdf
https://worldheritageoutlook.iucn.org/node/1046/pdf?year=2020
https://www.foei.org/wp-content/uploads/2018/04/Community-forest-management_an-Opportunity_EN.pdf
https://www.foei.org/wp-content/uploads/2018/04/Community-forest-management_an-Opportunity_EN.pdf
https://ifs.nic.in/Dynamic/pdf/JFM%20handbook.pdf
https://www.mpforest.gov.in/img/files/HRD_HandBook_E.pdf
https://www.iied.org/sites/default/files/pdfs/migrate/G04191.pdf
https://www.researchgate.net/scientific-contributions/Cornelius-Mbifung-Lambi-2149331345?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/profile/Dobdinga-Fonchamnyo?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/scientific-contributions/Forbe-Hodu-Ngangnchi-2149343478
https://www.researchgate.net/profile/Ibrahim-Menkeh-Muafueshiangha?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://www.researchgate.net/profile/Ibrahim-Menkeh-Muafueshiangha?_tp=eyJjb250ZXh0Ijp7ImZpcnN0UGFnZSI6InB1YmxpY2F0aW9uIiwicGFnZSI6InB1YmxpY2F0aW9uIn19
https://ufdcimages.uflib.ufl.edu/UF/E0/04/52/08/00001/MENDOZA_LOZANO_R.pdf
https://fieldguides.fieldmuseum.org/sites/default/files/rapid-color-guides-pdfs/117_Azul-Landscapes_0.pdf
https://fieldguides.fieldmuseum.org/sites/default/files/rapid-color-guides-pdfs/117_Azul-Landscapes_0.pdf
https://www.canr.msu.edu/oturn/OTuRN_Briefing_Note_1.pdf
https://www.aigaforum.com/articles/The-Omo-Kraz-Sugar-development-Project-English.pdf
https://www.aigaforum.com/articles/The-Omo-Kraz-Sugar-development-Project-English.pdf
https://www.wwf.de/fileadmin/fm-wwf/Publikationen-PDF/WWF/WWF-INT-Human-Rights-and-The-Environment-Report-2022.pdf
https://www.wwf.de/fileadmin/fm-wwf/Publikationen-PDF/WWF/WWF-INT-Human-Rights-and-The-Environment-Report-2022.pdf
https://tubbatahareefs.org/
https://tubbatahareefs.org/wp-content/uploads/2022/06/TRNP-7th-Edition-Primer.pdf
https://storymaps.arcgis.com/stories/70f22595f3524efba056cb384309ec0c?play=true&speed=medium
https://storymaps.arcgis.com/stories/70f22595f3524efba056cb384309ec0c?play=true&speed=medium
https://pdf.usaid.gov/pdf_docs/pnaat749.pdf
https://www.crc.uri.edu/download/COMFISH-FY2014WP-FINALEnglish_508.pdf
https://pdf.usaid.gov/pdf_docs/pnadl464.pdf
https://watershedmarkets.org/documents/Ecuador_Pimampiro_E.pdf
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management agreements, which are collaborative agreements between 
governments, conservation organizations, and local communities that have 
shown success in integrating human rights and conservation. They ensure 
that the rights of IPLCs are respected, and they often involve revenue-
sharing mechanisms from tourism or resource use; and (b) incorporation of 
FPIC as a central element in conservation projects. As seen in various 
initiatives and already discussed above, FPIC helps build trust and respect 
for human rights.  
 
Table 2: Examples of community-based conservation models 

Payment for 
Ecosystem Services 
(PES):  

• Programs compensate communities for 
maintaining or enhancing ecosystem services.  

• For instance, the Pimampiro watershed project 
in Ecuador pays local communities for 
reforestation efforts, which contribute to water 
conservation and quality improvement.  

• The Mau Forest Complex in Kenya(3) has 
witnessed PES initiatives where communities 
are compensated for protecting water 
catchment areas. This helps ensure the 
maintenance of vital ecosystem services, 
including water provision and biodiversity 
conservation.  

• The Chyulu Hills landscape in Kenya(4) is part 
of a REDD+ project where communities 
receive payments for carbon sequestration 
efforts. This initiative contributes to both 
climate change mitigation and community 
development. 

                                                                                                                             
23 November 2023; Kenya(3,4) Chyulu Hills REDD+, “Annual Report” (2022), 

<http://maasaiwilderness.org/wp-content/uploads/2023/06/2022-CHRP-Annual-Report_KEN-

FINAL.pdf>, accessed on 23 November 2023; Government of Kenya, “Rehabilitation of the Mau 

Forest Ecosystem” (2009),  <https://www.kws.go.ke/file/1446/download?token=xDBvXH_o>, 

accessed on 23 November 2023; Joram K. Kagombe, Joshua K. Cheboiwo, Alfred Gichu, Collins 

Handa, & Jane Wamboi, “Payment for environmental services: status and opportunities in Kenya” 

(2018) 40 Journal of Resources Development and Management Journal; Namibia: Lendelvo, S., 

Suich, H., & Mfune, J. K., “Stakeholders' Perceptions of the Outcomes of Translocated Eland in 

Nyae Nyae Conservancy” (2022) 3 Frontiers in Conservation Science,  783951; Helge 

Denker, Namibian Association of Community-Based Natural Resource Management Support 

Organisations, “Living with Wildlife: The Story of Namibia’s Communal Conservancies” (2011) 

NACSO, Windhoek, Namibia, <https://search.worldcat.org/title/756058205>; UNEP, “Torra 

Conservancy” (2012) Equator Initiative Case Study Series. New York, NY, 

<https://www.equatorinitiative.org/wp-content/uploads/2017/05/case_1348261012.pdf>, accessed on 

23 November 2023; NACSO, “State of Conservation in Namibia Reports” (n.d.), 

<https://www.nacso.org.na/resources/state-of-community-conservation>, accessed on 23 November 

2023; Nepal: NTNC, “Sustainable Tourism Enhancement In Nepal's Protected Areas” (2020). World 

Bank/National Trust for Nature Conservancy, 

<https://documents1.worldbank.org/curated/ar/868261557894835773/pdf/Environmental-and-Social-

Management-Framework.pdf>, accessed on 23 November 2023; NTNC, “Annapurna Conservation 

Area Project (ACAP)” (n.d.). Retrieved from <https://ntnc.org.np/project/annapurna-conservation-area-

project-acap>, accessed on 23 November 2023. 

http://maasaiwilderness.org/wp-content/uploads/2023/06/2022-CHRP-Annual-Report_KEN-FINAL.pdf
http://maasaiwilderness.org/wp-content/uploads/2023/06/2022-CHRP-Annual-Report_KEN-FINAL.pdf
https://www.kws.go.ke/file/1446/download?token=xDBvXH_o
https://search.worldcat.org/title/756058205
https://www.equatorinitiative.org/wp-content/uploads/2017/05/case_1348261012.pdf
https://www.nacso.org.na/resources/state-of-community-conservation
https://documents1.worldbank.org/curated/ar/868261557894835773/pdf/Environmental-and-Social-Management-Framework.pdf
https://documents1.worldbank.org/curated/ar/868261557894835773/pdf/Environmental-and-Social-Management-Framework.pdf
https://ntnc.org.np/project/annapurna-conservation-area-project-acap
https://ntnc.org.np/project/annapurna-conservation-area-project-acap
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Community-
Managed Protected 
Areas (CMPAs): 

• In this model, local communities play a central 
role in the management and protection of 
designated conservation areas. They actively 
participate in decision-making processes, 
enforcement of rules, and sustainable resource 
use. The Bwindi Impenetrable National Park 
in Uganda, where local communities are 
involved in managing gorilla conservation, is 
an example of a successful CMPA.  For 
instance, revenue generated from gorilla 
trekking permits is shared with local 
communities, creating economic incentives for 
both conservation and community 
development. 

Community Forest 
Management (CFM): 

• CFM involves local communities in the 
sustainable management of forest resources, 
combining traditional knowledge with 
modern conservation practices. India's Joint 
Forest Management (JFM) program is a 
notable example, where communities 
collaborate with government agencies to 
manage and protect forests, ensuring both 
ecological health and local livelihoods. In 
Cameroon(1), initiatives such as the 
Community Forest Management approach 
involve local communities in the sustainable 
management of forests. The Korup Rainforest 
Conservation Society works with local 
communities to protect the rich biodiversity of 
the Korup National Park. 

Indigenous and 
Community 
Conserved Areas 
(ICCAs): 

• ICCAs recognize the role of Indigenous 
Peoples and local communities in conserving 
biodiversity and maintaining ecosystems. 
These areas are often managed based on 
traditional practices and local governance 
systems. The Quechua Lamista community's 
conservation efforts in the Cordillera Azul 
National Park in Peru showcase the 
effectiveness of ICCAs. In Ethiopia, the ICCA 
in the Lower Omo Valley is home to several 
Indigenous communities. This area is 
culturally, and ecologically significant, and 
local communities actively engage in 
conserving their land, preserving biodiversity, 
maintaining traditional practices, and 
sustaining livelihoods through initiatives such 
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as the Omo-Kuraz Sugar Development Project. 
Finally, the Baka people in Cameroon(2) are 
involved in the management of Lobéké 
National Park. This ICCA is not only a prime 
example of integrating traditional knowledge 
and community involvement into 
conservation practices, but it is also one of  
resilience and self-determination, as they 
sought rectification of past injustices for 
decades. Like the Noongar people of 
Australia, the Baka are a benchmark for 
Indigenous self-government and autonomy. 

Marine Protected 
Areas with 
Community 
Involvement: 

• In some coastal regions, community-based 
marine conservation efforts involve local 
fishing communities in the management of 
marine resources. The Tubbataha Reefs 
Natural Park in the Philippines incorporates 
the knowledge and involvement of local 
communities in protecting coral reefs and 
marine life. In Mozambique, Vamizi Island is 
part of the Quirimbas Archipelago National 
Park. Local communities are involved in 
sustainable tourism and marine resource 
management, ensuring the protection of coral 
reefs and marine biodiversity while benefiting 
economically.  Local communities around 
Kenya(1)'s Watamu Marine National Park 
actively participate in its management and 
community members are involved in coral reef 
monitoring, sustainable fishing practices, and 
tourism activities, promoting both 
conservation and livelihoods. In Senegal's Joal-
Fadiouth Community Marine Protected Area, 
local communities are engaged in fisheries 
management, mangrove conservation, and 
ecotourism, showcasing the importance of 
community involvement in coastal 
conservation. Least but not the last, in Gabon, 
parks situated in the bay of Mono, mouth of 
Como, Pongara, Loango, Moukalaba-Doudou 
National Park, Ivindo, and la Lobe are theatres 
of mangroves conservation initiatives.  

Community 
Conservancies: 

• Namibia has been at the forefront of 
implementing various community-based 
conservation models, including its flagship 
and globally acclaimed community 
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conservancy program, which involves local 
communities in the management of wildlife 
and natural resources. By giving communities 
the rights to manage and benefit from wildlife, 
the model has led to increased conservation 
efforts and economic opportunities. Examples 
among many others in the Kunene region 
include the Nyae Nyae Conservancy and the 
Torra Conservancy, where traditional land 
and resource rights are respected. In Kenya(2), 
community-based natural resource 
management initiatives empower local 
communities to conserve biodiversity and 
manage their natural resources sustainably. 
The Maasai Mara Conservancies, where local 
communities are involved in wildlife 
conservation and eco-tourism, is a notable 
example. 

Ecotourism 
Initiatives: 

• Community-based eco-tourism projects 
involve local communities in the sustainable 
use of natural resources while providing 
economic benefits. The Annapurna 
Conservation Area Project in Nepal involves 
local communities in managing tourism 
activities, ensuring that the environmental 
impact is minimized, and the benefits are 
shared with the community. Several 
community-based projects in South Africa 
focus on sustainable tourism as a means of 
conservation. The Grootbos Private Nature 
Reserve is an example where local 
communities are involved in eco-tourism 
initiatives, emphasizing the conservation of 
the fynbos biome. In Malawi, the management 
of Liwonde National Park involves 
collaboration with local communities. This 
includes anti-poaching efforts, community-
based resource management, and revenue-
sharing from tourism activities to support 
local development. The Khama Rhino 
Sanctuary in Botswana is a community-based 
conservation project focuses on the protection 
of rhinos and involves local communities in 
tourism-related activities. The revenue 
generated supports both conservation and 
community development initiatives. 
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Table 3: Examples of co-management agreements and FPIC implementation 

Co-Management 
Agreements: 
Involving local 
communities in 
decision-making 
processes and 
benefit-sharing 
arrangements has 
been a successful 
model. Examples 
include the following: 
 

• In Zimbabwe, a pioneering co-management 
initiative - the Communal Areas Management 
Programme for Indigenous Resources 
(CAMPFIRE) Program - has allowed local 
communities to benefit economically from 
wildlife conservation. Through revenue-
sharing mechanisms, communities benefit 
from ecotourism, hunting, and other 
resource-use activities. It demonstrates how 
conservation can respect local rights and 
provide economic incentives.   

• In Zanzibar, the co-management of Jozani-
Chwaka Bay National Park involves 
collaboration between the government, local 
communities, and NGOs. The park is known 
for its rich biodiversity, including the 
endangered Zanzibar red colobus monkey. 
Revenue-sharing mechanisms from tourism 
activities contribute to community 
development and conservation efforts.  

• NGOs such as African Parks and the African 
Wildlife Foundation (AWF) co-manage 
African parks with African governments.  

• In Venezuela, the co-management agreement 
in the Imataca Forest Reserve involves 
Indigenous Peoples, the government, and 
NGOs. This agreement aims to balance 
conservation with the traditional practices of 
Indigenous communities, ensuring their 
rights are respected while supporting 
sustainable resource use. 

• The co-management agreement in Yaeda 
Valley involves the Hadzabe and Datoga 
Indigenous communities. These communities 
actively participate in the management of the 
Yaeda Valley, ensuring the sustainable use of 
natural resources and respecting their 
traditional rights. Revenue-sharing from 
tourism activities supports community well-
being and conservation. 

• The Mara Naboisho Conservancy in Kenya is 
an example of a co-management agreement 
between local Maasai communities, the 
government, and conservation organizations. 
The conservancy allows for sustainable 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 02 
<https://doi.org/10.33002/jelp030302> 

 
Human Rights-Based Conservation: The Integral Role of  

Human Rights Director in the Conservation Sector 

 
 

 

58 
Metolo Foyet and Patricia Mupeta-Muyamwa 

wildlife management and tourism activities, 
with revenue-sharing arrangements 
benefiting local communities and supporting 
conservation initiatives. 

• The Sengwer Indigenous Peoples in Kenya's 
Embobut Forest have been involved in a 
notable case regarding Free, Prior, and 
Informed Consent (FPIC). The Kenya Forest 
Service and other stakeholders sought to 
evict the Sengwer from the forest for 
conservation purposes. However, the 
Sengwer argued that their FPIC was not 
adequately sought before such actions, 
emphasizing the importance of respecting the 
rights and consent of Indigenous 
communities in conservation initiatives. 

• Namibia has incorporated FPIC into its 
community-based natural resource 
management initiatives. The conservancy 
model, such as those in the Namibian 
Protected Area Network, involves obtaining 
the free, prior, and informed consent of local 
communities before establishing conservation 
areas. This approach aims to balance 
conservation goals with the rights and needs 
of Indigenous and local communities. 

• The Bougainville Conservation Initiative, 
which focuses on marine conservation in 
Papua New Guinea, incorporates FPIC into 
its framework. This initiative works with 
local communities on the island of 
Bougainville to obtain their consent before 
implementing marine conservation strategies. 
This ensures that the conservation efforts 
align with the needs and preferences of the 
local communities. 

• Forest Stewardship Council (FSC), while not 
a specific project, is an example of an 
organization that promotes FPIC in forestry 
and conservation. The FSC certification 
standards require that forest management 
activities, including conservation initiatives, 
respect the rights of Indigenous peoples and 
local communities. This involves obtaining 
their free, prior, and informed consent for 
forest management practices. 
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Free, Prior, and 
Informed Consent 
(FPIC): 

• Organizations that obtain FPIC before 
implementing conservation activities tend to 
have more positive outcomes. 

 
The transformative perspectives discussed in tables 2 and 3 

exemplify43 the evolving landscape where conservation and human rights 
are not mutually exclusive but rather intricately linked components of a 
harmonious and ethical approach to environmental stewardship. This shift 
is not just a conceptual change but a practical one, demonstrating tangible 
success in achieving both conservation goals and safeguarding the rights of 
those directly affected.  
 
5.2 Case Studies Highlighting Effective Approaches to Respecting 
Human Rights in Conservation 

In Australia, the Ngaanyatjarra Pitjantjatjara Yankunytjatjara 
Women's Council Aboriginal Corporation (NPY Women's Council)44 has 
successfully combined traditional Indigenous knowledge with modern 
conservation techniques to manage natural resources sustainably, 
respecting the rights and roles of Indigenous women. In South Africa, the 

                                                 
43  South Africa: CAPE, “People Making Biodiversity Work” (2006). Cape Action for People and the 

Environment (SANBI Biodiversity Series 4). 

<https://www.cepf.net/sites/default/files/fynbos_fynmense.pdf>, accessed on 15 November 2023; 

Malawi: USAID, “Community Based Natural Resource Management Stocktaking Assessment 

Malawi Profile” (2010), <https://pdf.usaid.gov/pdf_docs/PA00JRSD.pdf>, accessed on 15 

November 2023; Botswana: UNEP/GEF, “Communities Conserving Wildlife” (2021). 

<https://www.thegef.org/sites/default/files/publications/GEF_SGP_Communities_Conserving_Wi

ldlife_2021.pdf>, accessed on 15 November 2023; Zimbabwe: King, L., “Inter-Organisational 

Dynamics in Natural Resource Management” (n.d.). Retrieved from USAID 

<https://pdf.usaid.gov/pdf_docs/Pnabx926.pdf>, accessed on 15 November 2023; Zanzibar: GEF, 

“The Nature and Role of Local Benefits in GEF programme Areas: Case Study Tanzania – 

Zanzibar” (2014). <https://www.gefieo.org/sites/default/files/documents/lb-case-study-tanzania-

zanzibar.pdf>, accessed on 15 November 2023; African Parks, “Travel Africa and Visit the 

Parks” (n.d.). Retrieved from <https://www.africanparks.org/visit-parks>, accessed on 15 

November 2023; AWF, “Where We Work” (n.d.). Retrieved from African Wildlife Foundation 

<https://www.awf.org/where-we-work>, accessed on 15 November 2023; Venezuela: FAO/GEF, 

“Sustainable Forest Lands Management and Conservation under an Ecosocial Approach” (2021). 

Retrieved from https://docplayer.net/222301167-Fao-gef-project-implementation-report-2021-

revised-template-1-basic-project-data.html#google_vignette>, accessed on 15 November 2023; Mara 

Naboisho: EduAfrica. (n.d.). Mara Naboisho Conservancy Case Study: Nature vs People. 

Retrieved from <https://edu-africa.com/students-abroad/mara-naboisho-conservancy-case-study/>, 

accessed on 15 November 2023; Swenger/Embobut Forest: Amnesty International, “Families 

Torn: Apart Forced Eviction of Indigenous People in Embotut Forest, Kenya” (2021). Retrieved 

from <https://www.amnesty.org/en/wp-

content/uploads/2021/05/AFR3283402018ENGLISH.pdf>, accessed on 15 November 2023; 

Papua New Guinea: Papua New Guinea Conservation and Environment Protection Authority, 

“National Biodiversity Strategic Action Plan: 2019-2024” (2019). Retrieved from 

<https://www.cbd.int/doc/world/pg/pg-nbsap-v2-en.pdf>, accessed on 15 November 2023; FSC, 

“FSC Guidelines for the Implementation of the Right to Free, Prior and Informed Consent (FPIC)” 

(2021). Forest Stewardship Council <https://fsc.org/en/document-centre/documents/retrieve/e3adfb1d-

f2ed-4e36-a171-6864c96f0d76>, accessed on 15 November 2023. 
44  NPY Women's Council, “NPY Women’s Council is led by women’s law, authority and culture to 

deliver health, social and cultural services for all Anangu” (n.d.). Retrieved from Ngaanyatjarra 

Pitjantjatjara Yankunytjatjara Women’s Council Aboriginal Corporation 

<https://www.npywc.org.au/>, accessed on 15 November 2023. 

https://www.cepf.net/sites/default/files/fynbos_fynmense.pdf
https://pdf.usaid.gov/pdf_docs/PA00JRSD.pdf
https://www.thegef.org/sites/default/files/publications/GEF_SGP_Communities_Conserving_Wildlife_2021.pdf
https://www.thegef.org/sites/default/files/publications/GEF_SGP_Communities_Conserving_Wildlife_2021.pdf
https://pdf.usaid.gov/pdf_docs/Pnabx926.pdf
https://www.gefieo.org/sites/default/files/documents/lb-case-study-tanzania-zanzibar.pdf
https://www.gefieo.org/sites/default/files/documents/lb-case-study-tanzania-zanzibar.pdf
https://www.africanparks.org/visit-parks
https://www.awf.org/where-we-work
https://docplayer.net/222301167-Fao-gef-project-implementation-report-2021-revised-template-1-basic-project-data.html#google_vignette
https://docplayer.net/222301167-Fao-gef-project-implementation-report-2021-revised-template-1-basic-project-data.html#google_vignette
https://edu-africa.com/students-abroad/mara-naboisho-conservancy-case-study/
https://www.amnesty.org/en/wp-content/uploads/2021/05/AFR3283402018ENGLISH.pdf
https://www.amnesty.org/en/wp-content/uploads/2021/05/AFR3283402018ENGLISH.pdf
https://www.cbd.int/doc/world/pg/pg-nbsap-v2-en.pdf
https://fsc.org/en/document-centre/documents/retrieve/e3adfb1d-f2ed-4e36-a171-6864c96f0d76
https://fsc.org/en/document-centre/documents/retrieve/e3adfb1d-f2ed-4e36-a171-6864c96f0d76
https://www.npywc.org.au/
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Makuleke Community45 regained their ancestral land and established the 
Makuleke Contractual Park, where they have partnered with a private 
company for ecotourism. This partnership respects the rights and benefits 
of the Makuleke people while conserving biodiversity. Scalise's 2012 report 
on Indigenous women's land rights in Africa46 and the WWF et al.‘s 2020 
technical review on the state of Indigenous Peoples‘ and Local 
Communities‘ lands and territories47 further highlight additional case 
studies that underscore the importance of recognizing and respecting the 
rights of Indigenous women in conservation and land management. The 
examples presented in these reports likely showcase diverse approaches 
that involve Indigenous peoples in decision-making processes, emphasizing 
the intersectionality of gender, culture, and land rights. 

 
5.3 Challenges Encountered in Implementing Human Rights-Based 
Conservation Initiatives  

Navigating the intricate balance between conservation objectives and 
the rights of local communities presents a formidable challenge, often 
entailing conflicting interests and potential cultural clashes. The effective 
engagement of communities is hindered by resource limitations, both in 
funding and skilled personnel, exacerbating the struggle to harmonize 
conservation efforts with human rights principles. Amidst these challenges, 
addressing legal and policy barriers and empowering local communities are 
imperative for fostering a harmonious coexistence between conservation 
initiatives and human rights. 
 
Table 4: Challenges encountered in implementing Human Rights-based 
conservation initiatives 

Complex 
Stakeholder 
Dynamics 
 

• Conservation projects often involve numerous 
stakeholders with diverse interests. Balancing 
these interests while respecting human rights can 
be challenging, requiring skilled negotiation and 
diplomacy. 

Capacity Building 
 

• Local communities may lack the capacity to 
engage effectively in conservation projects. 
Providing training and support is crucial to 
ensuring that they can fully participate and 
benefit from these initiatives. 

                                                 
45  De Villiers, B., “Land Claims & National Parks” (1999). The Human Sciences Research Council 

(HSRC). Retrieved from <https://www.hsrcpress.ac.za/books/land-claims-national-parks>, 

accessed on 15 November 2023.  
46  Scalise, E., “Indigenous Women's Land Rights: Case Studies from Africa” (2012). In State of the 

World’s Minorities and Indigenous Peoples. <https://minorityrights.org/wp-content/uploads/old-

site-downloads/download-1117-Indigenous-womens-land-rights-case-studies-from-Africa.pdf>, 

accessed on 15 November 2023. 
47  WWF, “The State of Indigenous Peoples’ and Local Communities’ lands and Territories” (2021).  

Gland, Switzerland: WWF, UNEP-WCMC, SGP/ICCA-GSI, LM. 

<https://wwflac.awsassets.panda.org/downloads/report_the_state_of_the_indigenous_peoples_and

_local_communities_lands_and_territories_1.pdf>, accessed on 15 November 2023.  

https://www.hsrcpress.ac.za/books/land-claims-national-parks
https://minorityrights.org/wp-content/uploads/old-site-downloads/download-1117-Indigenous-womens-land-rights-case-studies-from-Africa.pdf
https://minorityrights.org/wp-content/uploads/old-site-downloads/download-1117-Indigenous-womens-land-rights-case-studies-from-Africa.pdf
https://wwflac.awsassets.panda.org/downloads/report_the_state_of_the_indigenous_peoples_and_local_communities_lands_and_territories_1.pdf
https://wwflac.awsassets.panda.org/downloads/report_the_state_of_the_indigenous_peoples_and_local_communities_lands_and_territories_1.pdf
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Long-Term 
Commitment 
 

• Sustainable conservation efforts often require 
long-term engagement, and maintaining support 
and funding over time can be difficult. 

Adaptation and 
Flexibility 

• Conservation strategies must be adaptable to 
changing circumstances, including climate 
change and evolving human rights standards. 

Monitoring and 
Evaluation 

• Robust monitoring and evaluation mechanisms 
are necessary to assess the impact of conservation 
projects on human rights and adjust strategies 
accordingly. 

 
Overall, best practices in integrating human rights into conservation 

projects often involve meaningful engagement with local communities, a 
commitment to long-term partnerships, and flexibility in adapting to 
changing conditions and needs. Case studies can provide valuable insights 
into how these practices are applied in real-world scenarios. 
 
6. INTERNATIONAL FRAMEWORKS AND GUIDELINES 
 
6.1 Relevance of International Conventions and Agreements to the Role 
of Human Rights Director 

The Universal Declaration of Human Rights (UDHR) sets out 
fundamental human rights principles, including the right to life, liberty, 
and security, which are directly relevant to the role of a Human Rights 
Director in conservation. Ensuring that conservation projects do not infringe 
upon these rights is a fundamental responsibility. Also, the International 
Covenant on Economic, Social and Cultural Rights (ICESCR) and 
International Covenant on Civil and Political Rights (ICCPR) treaties outline 
a wide range of human rights, including the right to self-determination, the 
right to participation in cultural life, and the right to an adequate standard of 
living. A Human Rights Director must consider these rights when planning 
and implementing conservation projects. On one hand, the Convention on 
Biological Diversity (CBD) recognizes the importance of respecting the rights 
and traditional knowledge of Indigenous Peoples and local communities in 
biodiversity conservation. Human Rights Directors can draw from the CBD's 
principles to guide their work. On the other hand, the United Nations 
Declaration on the Rights of Indigenous Peoples (UNDRIP) explicitly 
addresses the rights of Indigenous Peoples, including their right to free, 
prior, and informed consent (FPIC) in matters affecting them. A Human 
Rights Director must ensure that conservation initiatives respect the rights 
enshrined in UNDRIP. 
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6.2 Guidelines and Standards for Integrating Human Rights in 
Conservation Practices 

The IUCN's (a) guidelines for recognising and reporting other 
effective area-based conservation measures (OECMs)48 and (b) principles 
and guidelines on Indigenous and traditional peoples49 and protected 
areas50 provide a framework for recognizing and respecting the rights of 
Indigenous Peoples and local communities in conservation, including FPIC 
principles. Other principles, such as the Equator Principles51 provide a 
framework for financial institutions to assess and manage environmental 
and social risks in project finance, including conservation projects. Human 
Rights Directors can use them to ensure that conservation initiatives meet 
international human rights standards. Finally, the Conservation Initiative 
on Human Rights (CIHR)52 developed a set of principles to guide 
conservation organizations in integrating human rights into their work. 
These principles provide practical guidance for Human Rights Directors. 
 
6.3 Examples of Initiatives and Tools that Support Human Rights-Based 
Conservation Approaches 

Several resources and initiatives offer valuable tools and approaches 
for Human Rights Directors engaged in conservation planning. The 
LandMark Initiative,53 launched by the World Resources Institute (WRI), 
provides an online platform mapping and tracking the collective land rights 
of Indigenous Peoples and local communities globally. This tool proves 
instrumental for Human Rights Directors seeking to comprehend and 
respect land and resource rights during conservation planning. 
Additionally, various CBNRM models, exemplified by CFM applications in 
Asia, Latin America, and Africa, illustrate how local communities can 
actively participate in and benefit from conservation efforts while 
safeguarding their rights. Another noteworthy approach is the 
Sustainability Transformation Approach54 of the FAO, grounded in the 
interconnected pillars of social, environmental, and economic sustainability. 
This approach, comprising nine expected transformations relevant for 
climate change sustainability, integrates gender and Indigenous people‘s 
rights and knowledge as cross-cutting issues, addressing policy, 
governance, and practical decisions. Furthermore, the World Bank 

                                                 
48 <https://www.iucn.org/news/protected-areas/201911/iucn-publishes-new-guidance-recognising-

reporting-and-supporting-other-effective-area-based-conservation-measures>  
49<https://www.ohchr.org/sites/default/files/documents/issues/indigenouspeoples/sr/callforinputcovidrecove

rysubmissions/2022-07-28/IUCN_%20SubmissiontoOHCHRProtectedAreasandConservation.pdf>  
50<https://files.worldwildlife.org/wwfcmsprod/files/Publication/file/4d021q9e2_WWFBinaryitem605

3.pdf>  
51  <https://equator-principles.com/> 
52  <https://www.thecihr.org/publications>  
53  WRI, “RELEASE: New LandMark Data Measure Impacts of Indigenous Peoples and Local 

Communities on Forests and Climate” (2017, December 2020). Retrieved from World Resources 

Institute <https://www.wri.org/news/release-new-landmark-data-measure-impacts-indigenous-

peoples-and-local-communities-forests-and>, accessed on 15 November 2023.  
54  <https://www.fao.org/dryland-forestry/news/news-detail/en/c/1635568/>  

https://www.iucn.org/news/protected-areas/201911/iucn-publishes-new-guidance-recognising-reporting-and-supporting-other-effective-area-based-conservation-measures
https://www.iucn.org/news/protected-areas/201911/iucn-publishes-new-guidance-recognising-reporting-and-supporting-other-effective-area-based-conservation-measures
https://www.ohchr.org/sites/default/files/documents/issues/indigenouspeoples/sr/callforinputcovidrecoverysubmissions/2022-07-28/IUCN_%20SubmissiontoOHCHRProtectedAreasandConservation.pdf
https://www.ohchr.org/sites/default/files/documents/issues/indigenouspeoples/sr/callforinputcovidrecoverysubmissions/2022-07-28/IUCN_%20SubmissiontoOHCHRProtectedAreasandConservation.pdf
https://files.worldwildlife.org/wwfcmsprod/files/Publication/file/4d021q9e2_WWFBinaryitem6053.pdf
https://files.worldwildlife.org/wwfcmsprod/files/Publication/file/4d021q9e2_WWFBinaryitem6053.pdf
https://equator-principles.com/
https://www.thecihr.org/publications
https://www.wri.org/news/release-new-landmark-data-measure-impacts-indigenous-peoples-and-local-communities-forests-and
https://www.wri.org/news/release-new-landmark-data-measure-impacts-indigenous-peoples-and-local-communities-forests-and
https://www.fao.org/dryland-forestry/news/news-detail/en/c/1635568/
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Environmental and Social Framework55 outlines policies and procedures for 
assessing and mitigating environmental and social risks in projects, 
providing valuable insights for Human Rights Directors involved in 
conservation initiatives. The UNDP Social and Environmental Standards56 
also offer guidance on integrating environmental, social, and human rights 
considerations into development and conservation projects. These diverse 
resources collectively equip Human Rights Directors with a comprehensive 
set of tools and frameworks to navigate the intricate intersection of 
conservation and human rights. As further discussed in table 5 below, 
incorporating these international frameworks, guidelines, and tools into 
conservation practices is essential for Human Rights Directors to ensure that 
their work aligns with global human rights standards and principles while 
striving for effective conservation outcomes. 
 
7. STAKEHOLDER ENGAGEMENT AND PARTNERSHIPS 
 
7.1 Importance of Engaging with Indigenous Peoples, Local Communities, 
and Other Stakeholders 

Respecting rights and knowledge stands as a foundational principle 
in effective conservation practice. Indigenous Peoples and local 
communities bring profound knowledge of their environments, crucial for 
successful conservation outcomes. By engaging with them, not only are 
their rights respected, but their expertise is leveraged, fostering more 
sustainable conservation approaches. Building trust emerges as a key 
component in this process, particularly with stakeholders directly impacted 
by conservation projects. Inclusion in decision-making processes and 
recognition of their rights, including the principle of free, prior, and 
informed consent (FPIC), are instrumental in establishing trust and 
cooperation. Additionally, legal, and ethical obligations underscore the 
importance of involving Indigenous Peoples and local communities in 
conservation initiatives, as mandated by international agreements and 
national laws. Neglecting this engagement can lead to legal and ethical 
complications. Finally, recognizing the significance of local support 
emphasizes that engaging with communities not only garners their support 
for conservation efforts but also increases the likelihood of their active 
participation in and protection of natural resources. In this cohesive 
narrative, these principles intertwine to advocate for an inclusive, ethical, 
and legally compliant approach to conservation that ensures the well-being 
of both communities and the environment. 
 
Table 5: Collaborative approaches for integrating Human Rights 
perspectives in Conservation 

Co-Management 
and Governance: 

• Collaborative approaches involve shared 
decision-making and management 

                                                 
55  <https://www.worldbank.org/en/projects-operations/environmental-and-social-framework>  
56  <https://www.undp.org/publications/undp-social-and-environmental-standards>  

https://www.worldbank.org/en/projects-operations/environmental-and-social-framework
https://www.undp.org/publications/undp-social-and-environmental-standards
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 responsibilities between conservation 
organizations, governments, and local 
communities. This allows for the integration of 
human rights perspectives and ensures that all 
stakeholders have a voice. 

Community-Based 
Conservation 
 

• Empowering local communities to actively 
participate in conservation planning and 
implementation can help ensure that human 
rights are respected. This often involves 
developing sustainable resource management 
plans in collaboration with these communities. 

Conflict Resolution 
Mechanisms 
 

• Establishing mechanisms for addressing 
conflicts and grievances is essential. 
Collaborative approaches should include 
dispute resolution processes that respect the 
rights of all parties involved. 

Capacity Building 
 

• Building the capacity of local communities and 
stakeholders to engage effectively in 
conservation efforts and advocate for their 
rights is a critical element of collaborative 
approaches. 

 
7.2 Partnerships with Human Rights Organizations, Academic 
Institutions, and Other Relevant Actors 

Engaging in collaborative efforts with a variety of stakeholders and 
forging partnerships with organizations and institutions with expertise in 
the subject under scrutiny can significantly enhance the human rights 
dimensions of conservation initiatives. Human rights organizations, as 
valuable allies, bring expertise and advocacy support, ensuring that 
conservation projects align with human rights standards and raising 
awareness of potential violations. Academic institutions, through research 
and data-driven insights, contribute to a more informed understanding of 
the human rights aspects of conservation, aiding in the development of best 
practices and evidence-based approaches. Their scholarly contributions 
help refine strategies for addressing human rights concerns within 
conservation frameworks. Local NGOs, intimately familiar with cultural 
and social contexts, are crucial partners for effective engagement with 
Indigenous Peoples and local communities, fostering a more inclusive and 
culturally sensitive conservation approach. By actively involving these 
organizations, conservation initiatives can benefit from on-the-ground 
knowledge and community perspectives, ensuring a more comprehensive 
and people-centred strategy. Collaborating with Government agencies 
responsible for human rights, environmental protection, and Indigenous 
affairs ensures that conservation projects align with national policies and 
legal frameworks. Such partnerships facilitate a coordinated and cohesive 
approach that adheres to regulatory requirements and national priorities, 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 02 
<https://doi.org/10.33002/jelp030302> 

 
Human Rights-Based Conservation: The Integral Role of  

Human Rights Director in the Conservation Sector 

 
 

 

65 
Metolo Foyet and Patricia Mupeta-Muyamwa 

strengthening the overall impact of conservation efforts. In addition to 
these partnerships, involving civil society organizations is vital for creating 
a broader societal awareness and understanding of the importance of 
human rights in conservation. These organizations serve as intermediaries 
between communities and conservation projects, helping to bridge gaps 
and address concerns that may arise during the implementation phase. 
Furthermore, the private sector can play a significant role in supporting 
human rights-based conservation. Partnering with businesses that adhere to 
ethical and sustainable practices fosters responsible environmental 
stewardship and contributes to the overall success and longevity of 
conservation initiatives. Lastly, donor organizations play a pivotal role by 
providing funding and guidance that prioritize human rights principles, 
thereby promoting the integration of human rights into conservation 
practices. This collaborative network, comprising human rights 
organizations, academic institutions, local NGOs, government agencies, 
and donor organizations, creates a holistic and synergistic approach to 
conservation that respects that respects the rights and dignity of all 
involved parties and fosters sustainable outcomes. 

 
7.3 Capacity Building and Collaboration 

Fostering effective collaboration and communication (figure 10) is 
pivotal for conservation organizations aiming to uphold human rights 
principles. Initiating regular consultations and dialogues with human rights 
organizations, local communities, and Indigenous Peoples (figure 11) serves 
as a foundation for staying well-informed about evolving human rights 
concerns and perspectives. This continuous engagement establishes an 
open channel for mutual understanding and responsiveness.  

Furthermore, developing internal policies and guidelines (figure 12) 
within the organization and forging partnerships with human rights 
organizations prove instrumental, offering a symbiotic relationship that 
brings valuable expertise, advocacy support, and additional resources. By 
uniting efforts through strategic partnerships, conservation organizations 
can more effectively integrate human rights considerations into their 
initiatives, ensuring a harmonious alignment between conservation goals 
and the protection of human rights. In this integrated approach (figure 13), 
regular consultations and partnerships synergistically contribute to a 
comprehensive and ethical framework for conservation practices. 

By investing in the skills and knowledge of staff and forging 
partnerships with relevant stakeholders, conservation organizations can 
better protect both natural ecosystems and the rights of the people who 
depend on them. 
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Figure 10: Capacity building needs and approaches for conservation staff 

 

 
Figure 11: Some guidelines and tools for Human Rights implementation in 

Conservation 

 

Conservation staff needs 
training to understand 
the cultural contexts of 
the communities they 
work with, including 
Indigenous Peoples.  

This helps build trust 
and effective 

communication. 

Cultural Competency 

Staff and communities 
should be familiar with 

international and 
national laws related to 

human rights, 
indigenous rights, and 

environmental 
protection to ensure 

compliance and respect 
for rights. 

Legal Knowledge 

Training in conflict 
resolution and 

negotiation skills can 
help staff navigate 

disputes and conflicts 
that may arise during 

conservation initiatives. 

Conflict Resolution 

Building skills in 
community 

engagement, 
participatory 

approaches, and 
stakeholder 

collaboration is essential 
for involving local 
communities and 

respecting their rights. 

Community Engagement 

Effective 
communication, 

including cross-cultural 
communication, is 

critical for explaining 
conservation objectives, 
benefits, and potential 

impacts to stakeholders 

Communication Skills 
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Figure 12: Capacity-building needs for Human Rights Directors in the 
conservation sector 

 

 
Figure 13: Training programs and resources for integrating human rights 

into conservation practices 

 
8. MONITORING, EVALUATION, AND REPORTING 
 
8.1 Frameworks for Monitoring and Evaluating Human Rights in 
Conservation 

Adopting monitoring, evaluation, and learning (MEAL) frameworks is 
pivotal for the effective integration of human rights principles into 
conservation projects. The Human Rights-Based Approach (HRBA) offers a 
systematic methodology that extends beyond mere monitoring and 
evaluation, emphasizing key principles such as participation, non-
discrimination, accountability, and transparency. In parallel, there is the 
UNDP‘s Human Rights-Based Approach to Development Programming. 
Initially designed for development initiatives, it proves adaptable and 
relevant to conservation efforts. It guides the integration of human rights into 
development initiatives and underscores the importance of assessing the 
impact on human rights, ensuring meaningful participation, and addressing 
vulnerabilities within the context of development initiatives. By intertwining 
these principles, the integration of human rights into both development and 
conservation becomes a holistic and impactful endeavour. 
 
Table 6: MEAL and Human Rights in Conservation 

Indicators and Metrics for Assessing 
Human Rights Impacts 

 

Indicators and Methodologies for 
Monitoring and Evaluating Human 

Rights in Conservation Projects 

Participation Metrics: These 
indicators assess the extent of 
involvement and influence of local 
communities and stakeholders in 
conservation decision-making 

Free, Prior, and Informed Consent 
(FPIC) Compliance: Monitoring 
whether FPIC processes are followed 
and whether communities grant 
consent for conservation activities. 

Workshops and Seminars 

Organizing workshops and 
seminars that focus on human 
rights in conservation can 
provide practical training for 
staff. These sessions can cover 
topics like FPIC, community-
based conservation, and 
conflict resolution. 

Online Courses and Modules 

Developing online courses or 
modules that conservation 
staff can access at their 
convenience can be an 
effective way to provide 
training on human rights and 
conservation. 

Resource Centers 

Creating resource centers with 
materials, guidelines, and best 
practices related to human 
rights in conservation can 
serve as a valuable reference 
for staff. 
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processes. 

Non-Discrimination Metrics: 
Indicators related to non-
discrimination evaluate whether 
conservation projects have adverse 
impacts on marginalized groups or 
exacerbate existing inequalities. 

Benefit-Sharing Mechanisms: 
Evaluating whether revenue-sharing 
mechanisms are effectively 
implemented and benefit local 
communities as intended. 

Access to Resources Metrics: 
Assessing changes in local 
communities' access to and control 
over natural resources can indicate 
the impact on their livelihoods and 
rights. 

Social Impact Assessments: 
Conducting assessments to measure 
the social impacts of conservation 
initiatives on local communities and 
Indigenous Peoples. 

Conflict Resolution Metrics: 
Metrics related to the resolution of 
conflicts and grievances can 
measure the effectiveness of 
dispute resolution mechanisms in 
protecting human rights. 

Human Rights Impact Assessments 
(HRIAs): Implementing HRIAs to 
identify and mitigate potential 
human rights risks associated with 
conservation projects. 

 
Table 7: Reporting Human Rights in Conservation 

Reporting Mechanisms and 
Frameworks to Document Progress 

and Challenges 

Reporting Mechanisms and 
Transparency in Human Rights 

Implementation 

Regular Progress Reports: 
Conservation organizations can 
issue regular reports that 
document progress, challenges, 
and achievements related to 
human rights integration in their 
projects. 

Community Feedback Mechanisms: 
Establishing channels for local 
communities and stakeholders to 
provide feedback on conservation 
projects and their human rights 
impact. 

Annual Sustainability Reports: 
These reports can include sections 
dedicated to human rights, 
detailing how conservation 
initiatives align with human rights 
principles. 

Public Disclosure: Providing access 
to project documents, impact 
assessments, and reports to ensure 
transparency and accountability. 

Project-Specific Reporting: For 
individual conservation projects, 
organizations can create specific 
reporting mechanisms that outline 
human rights goals, actions taken, 
and outcomes. 

Third-Party Audits: Engaging 
independent third-party 
organizations to conduct audits and 
assessments of human rights 
integration in conservation efforts. 
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Figure 14: Opportunities for cross-sectoral partnerships to promote Human 

Rights in conservation efforts 
       

 
Figure 15: Enhancing accountability and transparency in Human Rights-

Based Conservation approaches 
 

Finally, annex ii of the document titled - Rights-based approaches to 
conservation - provide more examples of HRIA and RBA models and tools 
(Campese, 2009).57 Effective monitoring, evaluation, and reporting 
mechanisms are essential for ensuring that human rights are upheld in 

                                                 
57  Campese, J., “Rights-based approaches: Exploring issues and opportunities for conservation” 

(2009). Bogor, Indonesia: CIFOR and IUCN. 

Indigenous and Community-Based Organizations 

•Partnering with local Indigenous and community-based 
organizations can ensure that conservation projects are locally 
led and respect the rights and knowledge of these groups. 

Development 
Organizations 

•Collaborating with 
organizations focused on 
sustainable development 
can help integrate 
conservation and human 
rights into broader 
development initiatives. 

Government Agencies 

•Partnering with 
government agencies 
responsible for human 
rights, Indigenous affairs, 
and environmental 
protection can align 
conservation efforts with 
national policies and legal 
frameworks. 

Academic Institutions 

•Collaborating with 
academic institutions can 
facilitate research, data 
collection, and analysis on 
the human rights 
dimensions of 
conservation projects. 
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conservation projects. They help organizations identify areas for 
improvement, address challenges, and demonstrate transparency and 
accountability to stakeholders and the public. 
 
9. GAPS AND FUTURE DIRECTIONS 
 
9.1 Emerging Issues and Trends in the Intersection of Human Rights and 
Conservation 

In the evolving landscape of conservation, several interconnected 
trends are reshaping the discourse. First and foremost, the concept of 
climate justice is gaining prominence as the impacts of climate change 
disproportionately affect vulnerable communities.58 This intertwining of 
climate justice with conservation efforts reflects a growing recognition of 
the need to address environmental issues in a socially equitable manner. 
Secondly, there is a notable shift in perspective with the emerging trend of 
recognizing the rights of nature, exemplified by the consideration of legal 
personhood for ecosystems.59 This trend prompts a re-evaluation of how 
conservation initiatives should be approached, challenging traditional 
paradigms, and encouraging a more holistic perspective that includes the 
intrinsic rights of the environment.60 Additionally, the integration of 
technology in conservation, such as remote monitoring and data collection, 
brings to the forefront the importance of digital rights.61 As conservation 
efforts become more technologically advanced, concerns related to data 
privacy and the rights of communities involved in these initiatives become 
increasingly significant.  

In essence, these three trends—climate justice, rights of nature, and 
digital rights—converge to shape a dynamic and multifaceted landscape 
that demands a nuanced and comprehensive approach to contemporary 
conservation challenges. 

 
9.2 Ethical Considerations and Dilemmas in Human Rights-Based 
Conservation Approaches 

In navigating the complex landscape of conservation, organizations 
frequently encounter challenges that demand a delicate equilibrium 
between various considerations. Balancing the rights and needs of local 
communities with the overarching goal of conserving biodiversity presents 
a recurring dilemma for these organizations. This intricate balance is 
further complicated by the ethical challenge of ensuring cultural sensitivity. 
Respecting the cultural values and practices of Indigenous Peoples and 

                                                 
58  UNEP, “Towards a Pollution-Free Planet: Background Report” (2018).United Nations 

Environment Programme, Nairobi. <https://www.unep.org/resources/report/towards-pollution-

free-planet-background-report>, accessed on 15 November 2023.  
59  Stone, C., “Should Trees Have Standing? Toward Legal Rights for Natural Objects” (1972) 45(2). 

Southern California Law Review 450-501. 
60  Cullinan, C., “Wild law: A manifesto for Earth justice” (2015). Chelsea Green Publishing, London. 
61  IUCN, “Guidelines for applying the IUCN Global Standard for NbS” (2018). Retrieved from 

<https://www.iucn.org/theme/nature-based-solutions/publications>, accessed on 15 November 2023. 

https://www.unep.org/resources/report/towards-pollution-free-planet-background-report
https://www.unep.org/resources/report/towards-pollution-free-planet-background-report
https://www.iucn.org/theme/nature-based-solutions/publications
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local communities while implementing conservation initiatives requires a 
nuanced approach, acknowledging the diversity of perspectives at play.  

Moreover, ethical dilemmas surface in the realm of benefit 
distribution, where decisions on how the rewards of conservation, such as 
revenue from ecotourism, are allocated among different stakeholder groups 
become critical. Striking a fair and inclusive balance in benefit-sharing 
mechanisms is essential to avoid exacerbating existing social inequalities. 
Furthermore, fostering genuine community engagement becomes pivotal, 
as local stakeholders must be active participants in decision-making 
processes, ensuring their voices are heard and considered in the 
formulation and implementation of conservation strategies. 

Amidst these challenges, organizations must navigate a path that not 
only protects biodiversity but also upholds the principles of justice, equity, 
and respect for human rights. Achieving this delicate equilibrium demands 
continuous collaboration, transparency, and a commitment to 
understanding and addressing the multifaceted challenges that arise at the 
intersection of conservation and human rights. 

 
9.3 Recommendations for Future Research, Policy Development, and 
Practice Improvement 

Creating a comprehensive strategy for the seamless integration of 
human rights into conservation initiatives involves a multifaceted 
approach. First, conducting research to meticulously assess the long-term 
impact of human rights-based conservation initiatives serves as the 
foundational step. This research would aim to comprehensively evaluate 
the effects on both conservation outcomes and the well-being of local 
communities. Parallel to this, advocating for the development and 
implementation of legal frameworks is crucial, with a specific focus on 
explicitly addressing the rights of Indigenous Peoples and local 
communities in the context of conservation. Building robust partnerships 
further strengthens this approach, fostering collaboration among 
conservation organizations, human rights entities, and academic 
institutions to develop and implement best practices. Simultaneously, 
investment in capacity building and training programs for both 
conservation staff and local communities becomes paramount, ensuring the 
effective integration of human rights principles. To navigate the ethical 
complexities that may arise, developing ethical guidelines is imperative, 
emphasizing principles of fairness, respect, and justice. Additionally, 
sustaining advocacy efforts to raise awareness about the intersection of 
human rights and conservation, while continually advocating for policies 
prioritizing human rights in conservation practices, completes this 
comprehensive strategy. In concert, these interconnected steps form a 
holistic framework that aligns research, legal advocacy, partnerships, 
capacity building, ethical considerations, and ongoing advocacy to promote 
the harmonious integration of human rights within conservation initiatives. 
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Figure 16: Gaps and future directions within Human-Rights based 
Conservation 

 
10. CONCLUSION 
 
10.1 Summary of Key Findings from the Literature Review 

Navigating the complex terrain of integrating human rights into 
conservation efforts involves addressing a spectrum of challenges outlined 
in the literature. Among these hurdles are limited local participation, 
organizational capacity constraints, and the imperative for effective 
monitoring and evaluation mechanisms. Despite these challenges, the 

Gaps and 
Challenges in 
Integrating 

Human Rights 
in Conservation 

Limited Local Participation: In 
many cases, local communities 
and Indigenous Peoples are not 

adequately involved in 
decision-making processes, 

leading to conflicts and human 
rights violations. 

Lack of Capacity: Conservation 
organizations often lack the 
capacity to integrate human 
rights effectively into their 
projects, leading to gaps in 

implementation. 

Inadequate Monitoring and 
Evaluation: There is a need for 

standardized and practical 
tools for monitoring and 

evaluating the human rights 
impacts of conservation 

projects. 

Long-Term Impact 
Assessment: Research should 
focus on assessing the long-
term impact of conservation 
projects on the human rights 

and well-being of local 
communities and Indigenous 

Peoples. This involves tracking 
changes in livelihoods, 

resource access, and cultural 
preservation over time. 

Effectiveness of Grievance 
Mechanisms: Evaluating the 

effectiveness of grievance 
mechanisms and conflict 
resolution processes in 

addressing human rights 
violations and disputes in 

conservation contexts. 

Benefit Distribution: 
Investigating equitable benefit 

distribution mechanisms to 
ensure that the benefits of 

conservation, such as revenue 
from ecotourism or resource 
use, reach all stakeholders, 

especially marginalized groups. 

Climate Justice: Further 
exploration of the intersection 

between climate change, 
climate justice, and 

conservation, with a focus on 
how conservation can be 

aligned with climate justice 
principles and policies. 

Ethical Dilemmas: In-depth 
analysis of ethical dilemmas in 
conservation projects, such as 

trade-offs between 
conservation goals and human 

rights, to develop practical 
ethical guidelines and decision-

making frameworks. 
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evolving landscape reveals promising emerging trends that reshape the 
discourse. Noteworthy among these is the convergence of climate justice 
with conservation, an increasing acknowledgment of the rights of nature, 
and the growing recognition of the role of digital rights in shaping 
conservation strategies. Amidst these shifts, the pivotal role of stakeholders 
becomes evident, underscoring the critical need to engage with local 
communities, Indigenous Peoples, and various stakeholders. This 
engagement is not only pivotal for the success of conservation initiatives 
but also fundamental for the protection of human rights within these 
contexts. Yet, within this intricate web of considerations, ethical dilemmas 
surface, creating a delicate balance between conservation objectives and the 
rights and needs of communities. Nowhere is this more apparent than in 
the nuanced negotiations surrounding benefit distribution and the 
imperative for cultural sensitivity, where ethical decisions become crucial in 
charting a course that respects both conservation goals and the diverse 
rights of communities involved. 

 
10.2 Implications for the Role of Human Rights Director in Conservation 

In defining the responsibilities of a Human Rights Director within the 
realm of conservation, it becomes evident that a multifaceted approach is 
essential. Acknowledging the challenges and complexities outlined in the 
literature, the role should extend beyond mere oversight to actively 
integrate human rights into the fabric of conservation policies, practices, 
and decision-making processes. Capacity building emerges as a pivotal 
aspect of this role, as Human Rights Directors should not only recognize 
but also address capacity gaps within conservation organizations. 
Equipped with the necessary skills, these directors should play a crucial 
role in facilitating training programs and awareness initiatives, fostering an 
environment conducive to effective human rights integration. Moreover, at 
the heart of this responsibility lies the imperative for meaningful 
community engagement. The Human Rights Director should champion 
initiatives that ensure local communities' rights are not just acknowledged 
but actively respected, thereby promoting a harmonious relationship 
between conservation goals and the well-being of the communities 
involved. In essence, the role of a Human Rights Director encompasses a 
holistic and proactive approach, ranging from policy integration to capacity 
building and community engagement, all crucial elements for the successful 
integration of human rights into conservation practices. 

 
10.3 Importance of the Human Rights Director Role in Advancing 
Conservation and Human Rights Agendas 

Establishing a seamless alignment of objectives stands as a 
fundamental responsibility for the Human Rights Director, a role that 
bridges the realms of conservation and human rights. This pivotal function 
ensures that conservation initiatives extend beyond the preservation of 
biodiversity to actively incorporate the protection of the rights and well-
being of communities affected by these efforts. In tandem with this 
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objective alignment, the role enhances accountability within conservation 
organizations. By promoting transparency and adherence to international 
human rights standards, the Human Rights Director becomes a catalyst for 
fostering an environment of responsibility and ethical conduct. Beyond the 
proactive stance of aligning objectives and enforcing accountability, the 
director also serves a crucial role in conflict resolution. Armed with the 
capacity to facilitate mechanisms for resolving disputes and addressing 
grievances, the Human Rights Director plays a central role in ensuring that 
conflicts arising in the context of conservation are dealt with in a fair and 
just manner. In essence, the Human Rights Director operates as a linchpin, 
weaving together the goals of conservation and human rights, while 
simultaneously promoting accountability and providing a mechanism for 
resolving conflicts within the complex landscape of conservation efforts. 

 
10.4 Synopsis of the Paper in 19 Key Points 

Expanding the role of the human rights director in conservation 
organizations involves recognizing the interconnectedness of human rights 
and environmental conservation. Throughout the paper, several 
suggestions have been made to enhance and broaden the responsibilities of 
the human rights director. By implementing these suggestions, summarised 
in the following into 19 points, conservation organizations can elevate the 
role of the human rights director, fostering a more holistic and socially 
responsible approach to conservation that respects human rights and 
promotes sustainable practices.   

1. Integrate Human Rights into Conservation Policies: Collaborate with 
organizational leadership to ensure that human rights 
considerations are integrated into the core policies and practices of 
the conservation organization. 

2. Develop Cross-Disciplinary Training Programs: Design and implement 
training programs that bridge the gap between human rights and 
conservation, equipping staff and communities with a 
comprehensive understanding of both fields. Facilitate 
interdisciplinary collaboration between the human rights director 
and experts in environmental science, law, technology, psychology, 
entrepreneurship, biology, ecology, anthropology, marketing, and 
other relevant fields to promote a holistic approach to conservation 
that integrates human rights considerations. 

3. Public Awareness Campaigns: Develop and lead public awareness 
campaigns on the interconnectedness of human rights and 
conservation, fostering a broader understanding and support for 
ethical conservation practices 

4. Facilitate Community Engagement Initiatives: Empower the human 
rights director to lead community engagement programs, ensuring 
that local communities are actively involved in conservation efforts 
and that their rights are respected. 

5. Advocate for Social Inclusion and Equity: Promote inclusive decision-
making processes within the organization, ensuring that diverse 
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voices, including those from affected communities, are considered 
in conservation strategies. Advocate for social inclusion and equity 
within conservation projects, considering the impact on 
marginalized groups and working to address any disparities. 
Integrate a gender-responsive approach into conservation practices, 
with the human rights director leading efforts to address gender 
disparities and promote equality in conservation projects. 

6. Monitor, Evaluate and Report on Human Rights Impact: As the human 
rights director playing a key role in assessing and improving the 
organization's performance, establish mechanisms to monitor and 
report on the human rights impact of conservation initiatives, 
providing transparency and accountability.  

7. Collaborate with Indigenous Communities: Foster partnerships with 
Indigenous communities, recognizing their unique relationship with 
the environment and unique perspectives on conservation and 
respecting their rights to land and resources. Advancing Indigenous 
rights by involving them as key stakeholders in conservation efforts. 

8. Address Human-Wildlife Conflict Responsibly: Develop strategies to 
address human-wildlife conflict that prioritize both human safety 
and the well-being of wildlife, respecting the rights of affected 
communities. 

9. Crisis Response Planning: Empowered with the mandate to lead 
effort, develop crisis response plans to address emergencies in a 
way that respects human rights. Enhance the human rights 
director's role to include conflict resolution skills, addressing 
disputes that may arise between conservation efforts and local 
communities, respecting diverse perspectives. 

10. Implement Ethical Supply Chain Practices: Work towards ethical 
supply chain practices, ensuring that conservation efforts do not 
contribute to human rights abuses in the sourcing of materials or 
resources. 

11. Promote Environmental Justice: Conservation is often tagged as a field 
for the privileged. Championing environmental justice initiatives 
would emphasize the right of all individuals, regardless of socio-
economic status, to benefit from and participate in conservation 
initiatives and respect the rights of Indigenous peoples by ensuring 
that conservation practices do not disproportionately impact 
marginalized communities. 

12. Engage in Policy Advocacy: Actively advocate for policies at local, 
national, and international levels that impact both human rights and 
conservation efforts and promote the integration of human rights 
principles into conservation practices.   

13. Empower Local Leadership: Support and empower local leadership 
within conservation projects, recognizing the importance of local 
knowledge and involving community members in decision-making 
processes. 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 02 
<https://doi.org/10.33002/jelp030302> 

 
Human Rights-Based Conservation: The Integral Role of  

Human Rights Director in the Conservation Sector 

 
 

 

76 
Metolo Foyet and Patricia Mupeta-Muyamwa 

14. Contribute to Sustainable Development Goals: Align conservation 
efforts with the United Nations Sustainable Development Goals, 
particularly those related to poverty alleviation, equality, and 
climate action. 

15. Educate Stakeholders on the Interconnectedness: Develop educational 
materials and campaigns to raise awareness among stakeholders 
about the interconnectedness of human rights and conservation, 
fostering a culture of responsibility. 

16. Ethical Fundraising: Collaborate with the fundraising team to ensure 
that funding sources align with human rights principles, avoiding 
support from entities with questionable human rights records. 

17. Establish Grievance Mechanisms: Implement effective grievance 
mechanisms for communities affected by conservation activities, 
ensuring a responsive and fair process for addressing concerns. 

18. Rethink Legal Compliance: Naturally, the human rights director is 
tasked with ensuring legal compliance in conservation projects, 
including adherence to international human rights standards and 
environmental regulations. However, reconsidering legal 
compliance is crucial, as it is important to acknowledge that 
international norms may carry inherent biases that may not always 
align with the diverse and nuanced realities on the ground in 
specific contexts. While international standards provide a broad 
framework for guiding ethical behavior, they may not 
comprehensively address the unique social, cultural, and 
environmental factors influencing specific societies. In this light, 
legal compliance should involve a nuanced understanding of local 
contexts, recognizing the potential limitations and biases present in 
international norms. This approach encourages a more inclusive and 
adaptable interpretation of compliance, ensuring that conservation 
initiatives respect the diverse perspectives and needs of the 
communities directly affected by them. 

19. Collaborate with Human Rights Organizations: Collaborate with human 
rights organizations to leverage expertise, resources, and networks 
in addressing shared concerns at the intersection of human rights 
and conservation and ensure that conservation initiatives align with 
human rights standards that are adapted to the context within 
which action is envisioned.   
 

10.5 Call for Continued Efforts to Prioritize and Integrate Human Rights 
in Conservation Practices 

Delving into the literature review reveals a clear imperative for the 
advancement of research and evidence to navigate the complexities of 
human rights-based conservation initiatives. To this end, there is a pressing 
need for further studies that not only assess the immediate but also the 
long-term impact of such initiatives, fostering the development of evidence-
based practices. Simultaneously, the advocacy landscape should persist in 
its efforts to champion legal frameworks explicitly recognizing the rights of 
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Indigenous Peoples and local communities within the conservation domain. 
As these frameworks evolve, a parallel commitment to continued 
investment in capacity building and training programs emerges as an 
essential component. This investment is deemed crucial for the successful 
integration of human rights principles into conservation practices, requiring 
a collaborative effort that extends to both conservation staff and local 
communities. Moreover, as the landscape of conservation projects 
invariably presents ethical challenges and dilemmas, the development of 
comprehensive ethical guidelines becomes paramount. Such guidelines 
serve as a compass, navigating the intricate terrain of conservation with an 
emphasis on fairness, respect, and justice. In this interconnected 
framework, research, legal frameworks, capacity building, and ethical 
guidelines harmoniously converge, collectively shaping a pathway toward 
more ethically grounded and effective human rights integration in 
conservation practices. 
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1. INTRODUCTION 
 

Hunter et al. (2022), through their concept of “ecological economics”, 
described the trade-environment relationship with many metaphors, one of 
which is Hardin‟s “Tragedy of the Commons”. The gist of this analogy is 
that the interaction between trade and the environment rendered the latter 
degraded significantly in the absence of laws governing their interface.1 
Twenty-eight years after the emergence of the World Trade Organisation 
(WTO) regime2, the trade-environmental protection relationship (the focus 
of this work) seems to have achieved some degree of harmonisation3 from 
an initial chequered and loggerheaded one,4 though not without some 
forms of lopsided balancing5 of the variables that predictably favours some 
interests over others in the manner described in the “tragedy of the 
commons.”6 This work aims to explore the relationship between 
international trade and the environment through community lenses of the 
WTO regime and international environmental laws and in the process 
reveal whether the competing values are balanced or not.  
 
2. INTERNATIONAL ENVIRONMENTAL AGREEMENTS  
 

Though fragmentation is an existential challenge in international law7, 
the comparative marginal8 and fragmented nature of international 
environmental law9 works hardship in identifying norms, rights, duties and 
obligations10 at stake in the field. This is unlike other areas of law with a 
harmonised legal system11. A mention of International Environmental Law 

                                                 
1  David Hunter, James Salzman, and Durwood Zaelke, „International Environmental Law and 

Policy‟ (6th edn, Foundation Press, 2022) 98–100. 
2  The entire package making up the WTO system known as the Final Act, which includes the 

Agreement establishing the WTO, the General Agreement on Tariffs and Trade 1994, The General 

Agreement on Trade in Service, The Agreement on Trade-Related Aspects of Intellectual Property 

Rights, The Agreement on Technical Barriers to Trade, The Agreement on Sanitary and 

Phytosanitary Measures, and the Understanding on Rules and Procedures Governing the 

Settlement  of Disputes were opened for signature at Marakesh, Morocco, on 15th April 1994 and 

entered into force on 1 January 1995 
3  Alan Boyle and Catherine Redgwell, „Birnie, Boyle & Redgwell‟s International Law and the 

Environment‟ (4th edn, Oxford University Press 2021) 810. 
4  Harro Van Asset, 'Trade' in Lavanya Rajamani and Jacqueline Peel (eds), The Oxford Handbook 

of International Environmental Law (2nd edn, Oxford University Press 2021) 751. 
5  Ibid 766. 
6  David Hunter, James Salzman, and Durwood Zaelke (n 1). 
7  Dean Spielmann, „Fragmentation Or partnership? The Reception of ICJ Case-Law by the 

European Court of Human Rights‟ in Mads Andenas and Eirik Bjorge (eds), A Farewell to 

Fragmentation (1st edn, Cambridge University Press 2015) 173, 

<https://www.cambridge.org/core/product/identifier/9781139979498%23CT-bp-

7/type/book_part> accessed 8 December 2022. 
8  Elizabeth Fisher, „Environmental Law as “Hot” Law‟ (2013) 25 Journal of Environmental Law 

347, 349. 
9  Alan Boyle and Catherine Redgwell (n 3) 107. 
10  Fisher (n 9) 348. 
11  Examples include the Law of the Sea and the WTO regime. Alan Boyle and Catherine Redgwell 

(n 3) 108. 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 03 
<https://doi.org/10.33002/jelp030303> 

 
International Trade and Environmental Protection:  

Revisiting Hardin’s “Tragedy of the Commons” 
 
 

 

89 
Peter Nyeronvwo Komiti 

is thus an invocation of different bilateral and multilateral treaties.12 This 
part revisits these treaties in two rubrics: the first takes stocks of treaties 
dealing with biodiversity, while the second explores those on climate 
change. 
 
2.1 Biodiversity Treaties and Trade 

Trade remains one of the greatest drivers of biodiversity loss; 
illustratively, it has been reported that while internationally traded species 
such as birds are at risk of perpetual extinction, mammals and amphibians 
remain endangered due to human use.13 Rockstrom et al. (2018)14 not only 
pegged the rate of species extinction due to “human activities”15 to be 100 to 
1000 times higher than expected but also warned that such skyrocketing 
increase in biodiversity loss comes with rife consequences on the 
functionality of the earth, ultimately leading to ecosystem resilience 
attrition16.  

The preceding facts, among others17, reinforced the need to conserve 
biodiversity through treaty obligations. The first port of call will be the 1992 
Convention on Biodiversity (CBD) and its two protocols18. The Convention 
on International Trade in Endangered Species (CITES)19 should be 
mentioned. This list of treaties is not exhaustive, as there exist other treaties, 
soft laws and mechanisms within the ambit of this discussion.20  

The CBD is animating for taking an ecocentric or habitat-based 
approach that appreciates both direct and indirect drivers of biodiversity 
loss.21 Hence, its scope includes the whole gamut of the ecosystem22. The 
CBD thus opened the floodgate for international regulation and protection 

                                                 
12  David Hunter, James Salzman, and Durwood Zaelke (n 1) 413. 
13  Secretariat of the Convention on Biological Diversity, „Global Biodiversity Outlook 5‟ (2020) 49. 
14  Johan Rockstrom and et al, „A Safe Operating Space for Humanity‟ Nature (Macmillian 

Publishers Limited, 2009) 474. 
15  Though the authors did not specifically mention „trade‟ as a reason for biodiversity loss, their 

employment of concepts such as human activities, land use, conversion of the natural ecosystem 

into agriculture or urban areas and introduction of new species into land and freshwater 

environments could, however, be understood to mean commercial or trade phenomenon that 

affords humans the platform to derive market or trade benefits from the environment or 

biodiversity. Ibid. Sands et al. added the conversion of forests to oil palm plantations, among 

others for biofuels to the list. Philippe Sands and Jacqueline Peel, „Principles of International 

Environmental Law‟, (4th edn, Cambridge University Press 2018) 385. 
16  Johan Rockstrom and et al (n 15). 
17  Sands et al., for instance, developed a trinity reason for biodiversity conservation; (1) Provision of 

actual and potential sources of biological resources, (2) Maintenance of the biosphere, otherwise 

known as ecosystem service and (3) Ethical, intrinsic, aesthetic and cultural considerations. 

Philippe Sands and others (n 16). 
18  The 2000 Cartagena Protocol on Biosafety (The Cartagena Protocol) and the 2010 Nagoya 

Protocol on Access to Genetic Resources and Benefit-Sharing (The Nagoya Protocol) 
19  The Convention on International Trade in Endangered Species of Fauna and Flora 
20  A mention will include the Bonn Convention on Migratory Species, the Ramsar Convention on 

Wetlands of International Importance, the World Heritage Convention, the International Treaty on 

Plant Genetic Resources for Food and Agriculture, the International Plant Protection Convention, 

the 1972 Stockholm Declaration, the 1982 World Charter for Nature, Agenda 21, the 1980 IUCN 

World Conservation Strategy, and the 1984 Action Plan for Biosphere Reserve. 
21  Philippe Sands and others (n 16) 387. 
22  David Hunter, James Salzman, and Durwood Zaelke (n 1) 998. 
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of non-migratory species that were hitherto limited to national regulation 
due to state sovereignty, just as it closes the North-South debate about the 
treatment of biological diversity as a “Common heritage of humankind” by 
viewing same as “common concern of humankind”; a term that 
accommodates both Global North‟s and South‟s concerns of conservation 
and benefit sharing of biodiversity resources.23 Its innovative introduction 
of concepts such as biodiversity, genetic resources and biotechnology, 
benefit sharing, ecosystem, and traditional knowledge epitomised its 
progressive nature.24 

The CBD is, however, bedevilled with the challenge of being a 
framework with weak obligations that can only bark and not bite.25 This is 
reflected in its employment of broad concepts that elude clarity.26 A case in 
point here is its employment of the term; “common concern of humankind” 
to replace “common heritage of humankind”, which, though settled the 
North-South debate, potentially creates a weaker obligation on both 
Northern and Southern states to conserve biodiversity.27 The CBD, in this 
manner, has not only turned out to be a sword and a shield in the 
conservation crises but has also earned the reputation of a “soft law”28 with 
uncertain obligations that have been said to reinforce its lack of 
prioritisation of objectives.29 

The implication of the preceding is that the implementation of the 
CBD is subject to the discretion of political actors.30 Hence, the introduction 
of its two protocols, the Cartagena and Nagoya Protocols, with stronger 
normative obligations31, was purporting to be the game changer.  This did 
not, however, turn out to be the case as the dispute enforcement mechanism 
of the CBD remained uninvoked32, leaving most of its provisions judicially 
unappreciated.  

In short, the United States (US), which is often a party to most 
conservation disputes33, is not subject to the CBD system34; impliedly, 

                                                 
23  Ibid. 
24  Elisa Morgera and Elsa Tsioumani, „Yesterday, Today, and Tomorrow: Looking Afresh at the 

Convention on Biological Diversity‟ (2010) 21 Yearbook of International Environmental Law 3. 
25  Lavanya Rajamani and Jacqueline Peel, The Oxford Handbook of International Environmental 

Law (Oxford University Press, Incorporated 2021) 567 

<http://ebookcentral.proquest.com/lib/brunelu/detail.action?docID=6681452> accessed 9 

December 2022. 
26  David Hunter, James Salzman, and Durwood Zaelke (n 1) 998. 
27  Ibid.  
28  Stuart R. Harrop and Diana J Pritchard, „A Hard Instrument Goes Soft: The Implications of the 

Convention on Biological Diversity‟s Current Trajectory‟ (2011) 21 Global Environmental 

Change 474. 
29  Morgera and Tsioumani (n 25) 4. 
30  Rajamani and Peel (n 26) 569. 
31  Ibid. 
32  Philippe Sands and others (n 16) 397. 
33  Tuna/Dolphin I, 30 ILM 1594 (1991); Tuna/Dolphin II, 33 ILM (1994); Reformulated Gasoline 

Case-Report of the Appellate Body, 29 April 1996, WT/DS2/AB/R; Shrimp/Turtle Cases (1998 

and 2001); Tuna/Dolphin II (2012)- United States-Measures concerning the Importation, 

Marketing and Sale of Tuna and Tuna Products, Report of the Appellate Body, WT/DS381/AB/R 

(16 May 2012) 
34  Morgera and Tsioumani (n 25) 4. 
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difficulties will always arise in adjudicating environmental law disputes 
arising from the CBD system concerning non-party states such as the US. 
This was the case in the EC-Biotech Products case35, where a substantive 
part of the dispute concerning the interaction of the Cartagena Protocol and 
the WTO agreements was left unaddressed by the WTO Dispute Resolution 
Body (DRB) because the US, Canada and Argentina, who were the 
complainant were not parties to the Protocol.36. The CBD has achieved its 
ecocentric goal not through dispute resolutions, albeit desirable, but mostly 
through its Conference of Parties (COPs), which has adopted various 
mechanisms such as the Strategic Plan for Biodiversity 2011-2020 and the 
Aichi Targets to actualise its objectives.37  The question of whether the 
COP‟s approach to implementing CBD is effective is beyond the scope of 
this work. However, its effectiveness needs to be researched, especially 
considering that COPs approaches through the Aichi Targets are more of 
garnishing the soft law obligations of the CBD rather than concretising 
them into hard laws.   

The CITES, on the other hand, is not only stimulating for taking a 
bold step in listing species whose conservation is threatened by 
international trade but also for prohibiting or regulating their international 
trade as circumstances may demand.38 Thus, unlike the CBD with a holistic 
approach, the CITES is species-centred39. The CITES regulate trade in 
species once listed in any of its three Appendices. Appendix-I lists species 
threatened with extinction that may be further affected by trade.40 By 
implication, the species listed in Appendix-I can only be subject to 
international trade upon issuing import and export permits.41 With the 
exceptions of exchange among zoos, scientific exchange, and captive-bred 
species,42 there is a complete ban on commercial trade in Appendix-I 
species.43 Unlike Appendix-I, Appendix-II regulates the international trade 
of listed species to ensure they are not over-exploited. As exemplified by 
the chequered history of the African elephant that was down-listed from 
Appendix-I to -II following the Southern-Eastern African countries divide 
and the Global North-Global South conservation-utilization debate44, most 
species are listed on Appendix-II where international trade is allowed but 
only regulated45. This questioned the status of CITES as a treaty designed to 

                                                 
35  EC- Measures affecting the approval and marketing of   Biotech Products (EC-Biotech Case) 

WTO Panel , T/DS291/R, WT/DS292/R, WT/DS293 (2006) 
36  Philippe Sands and others (n 16) 398. 
37  Biosafety Unit, „COP Decision‟ <https://www.cbd.int/decision/cop/?id=12268> accessed 10 

December 2022. 
38  Philippe Sands and others (n 16) 409. 
39  Rajamani and Peel (n 26) 560. 
40  Article 2(1) CITES  
41  Articles 3(2) and 3 of CITES  
42  Article 7 CITES  
43  Articles 3(2)(d) and 3(3)(c) CITES  
44  Charis Thompson (ed), Co-Producing CITES and the African Elephant (Routledge 2004) 68. 
45  {Citation} 
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ban the international trade of endangered species46 and raised concerns 
about its effectiveness in achieving this aim.47 Again, the priority of the 
CITES comes to the fore; trade objectives cum utility of species48 as 
canvassed by the Southern African countries49, environmental protection 
and sustainability50 as projected by the Eastern African countries and 
Global North NGOs51 or hybridisation? Theoretically, the answer is tilted 
towards sustainability as canvassed by the Global North; in practice, the 
answer is utilisation and trade objectives, as exemplified in the 
overpopulation and down-listing of African elephants in Appendix-II. 
Except Appendix-I become populated like Appendix-II in the future, the 
case of the CITES is one where trade has trumped environmental concerns.  

Questions have arisen as to which is the best approach: the CBD 
approach or the CITE approach? There is one common thread that 
crisscrosses both approaches; they are both fraught with political 
manipulation of COPs members. While the CBD can be politically 
manipulated with ease for its soft law nature, the CITES, though with more 
hardened obligations compared to the CBD is not immune from political 
manipulations as COPs members politically determine which of the species 
is to be listed and down-listed as have been witnessed about the African 
elephant. The primary aim of the CITES is trade; conservation only becomes 
paramount in cases of endangered species52; hence it has been stated that at 
the time the CITES was negotiated, habitat loss wasn‟t of international 
concern.53 By implication, the CITES favour trade objectives than 
environmental concerns. On the other hand, the CBD was negotiated when 
there was a yearning for global habitat protection. Thus, the CBD is more 
concerned with conservation than trade.54 The question of which approach 
is the best will therefore have to be answered in the context. Global North 
countries that have championed conservation, including animal rights, will 
easily take sides with the CBD. In contrast, Global South countries pursuing 
economic development will find solace in the CITES. Until there is a 
compromise between Global North and South, where a pluralistic approach 
is agreed on, the future of the conservation-trade relationship may remain 
troubled.55 

                                                 
46  Annecoos Wiersema, „CITES and the Whole Chain Approach to Combating Illegal Wildlife 

Trade‟ (2017) 20 Journal of International Wildlife Law & Policy 207. 
47  Geoffrey Wandesforde-Smith, „Looking for Law in All the Wrong Places? Dying Elephants, 

Evolving Treaties, and Empty Threats‟ (2016) 19 Journal of International Wildlife Law & Policy 

365. 
48  Michael Bowman, „A Tale of Two CITES: Divergent Perspectives upon the Effectiveness of the 

Wildlife Trade Convention: A Tale of Two Cites‟ (2013) 22 Review of European, Comparative & 

International Environmental Law 228. 
49  Charis Thompson (n 45) 73–75. 
50  Bowman (n 49). 
51  Charis Thompson (n 45). 
52  Wandesforde-Smith (n 48) 368. 
53  Bowman (n 49) 233. 
54  The CBD is  not immune from trade objectives as exemplified in the Nagoya Protocol which has  

access to genetic resources and fair, equitable sharing of benefits arising from their utilisation as 

its objectives. Article 1 Nagoya Protocol.  
55  Rajamani and Peel (n 26) 572. 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 03 
<https://doi.org/10.33002/jelp030303> 

 
International Trade and Environmental Protection:  

Revisiting Hardin’s “Tragedy of the Commons” 
 
 

 

93 
Peter Nyeronvwo Komiti 

2.2 Climate Change Treaties and Trade 
The trade-environment relationship under the climate change regime 

could best be described as an “unequal legal battle”56. Illustratively, 
between 1750 and 2021, Greenhouse Gas (GHG) Emission has been 
reported to increase from 280 parts per million (ppm) to 418 ppm, with a 
further projection of 870-1100 ppm by the end of the 21st century if the use 
of fossil fuel is not nipped in the bud.57 Either it is as revealed in Billy V. 
Australia, Urgenda V. Netherland58, Juliana V. US, Milieudefensie v Shell, 
Earthlife Africa v. Minister for Environmental Affairs, Delgamuukw v. 
British Columbia, or Lliuya V. RWE AG,59 the trade-environment 
relationship under climate change regime remain a David V. Goliath 
entanglement because, in pursuance of industrialisation and trade 
objectives, the G2060 keep generating GHG Emissions61 to the detriment of 
the environmental concerns of the vulnerable states who lack the financial 
capability for adaptation.62  

Climate Change negotiations were initiated by the United Nations 
General Assembly resolution 45/12 and culminated in adopting the 1992 
United Nations Framework Convention on Climate Change (UNFCCC), 
which came into force on 21st March 1994.63 The UNFCCC is fraught with 
different perspectives on measures that should be adopted to stabilise GHG 
emissions.64 While the developed and middle-income countries prefer a 
climate change regime that advances their economic objectives, the 
vulnerable states and developing countries desire environmental protection. 
Small Island Developing states such as the Maldives and Tuvalu, that are 
now at risk of losing their island to sea level rise65, want strict climate 
obligations as opposed to developed nations such as the US or members of 
the Organisation of Petroleum Exporting Countries (OPEC) who prefer not to 
be committed to a specific emission reduction for obvious trade benefits66. 
The trade objectives and environmental protection agitations that bedevilled 
the UNFCCC negotiation turned out to be more linear than cyclical, as there 
seems not to be a meeting point between both sides of the divide. However, a 
compromise was reached67 to make the UNFCCC a framework convention 

                                                 
56  Antoni Pigrau, “The Texaco-Chevron Case in Ecuador: Law and Justice in the Age of 

Globalization” (2014) 1(1) RCDA 
57  IPCC 2021, „Climate Change 2021: The Physical Science Basis. Contribution of Working Group I 

to the Sixth Assessment Report of the Intergovernmental Panel on Climate Change‟ [2021] 

Cambridge University Press. 
58  Urgenda Foundation V. The Netherlands, Hague Dist Court (2015), Court of Appeal (2018) 
59  Lliuya v RWE AG Case No 2 0285/15 Essen Regional Court, on appeal.  
60  World‟s largest economies 
61  Alan Boyle and Catherine Redgwell (n 3) 378. 
62  L. Rajamani, „The Increasing Currency and Relevance of Rights-Based Perspectives in the 

International Negotiations on Climate Change‟ (2010) 22 Journal of Environmental Law 391, 17. 
63  Benoit Mayer, „The International Law on Climate Change‟ (Cambridge University Press 2018) 12. 
64  Alan Boyle and Catherine Redgwell (n 3) 381. 
65  Rajamani (n 63).  
66  Alan Boyle and Catherine Redgwell (n 3) 381. 
67  Philippe Sands and others (n 16) 299. 
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that postponed its main emission reduction objectives to the Kyoto protocol.68 
Does this not make the UNFCCC a failed piece of legislation from the onset? 
Of what importance is a treaty that cannot commit its state members to its 
objectives? Isn‟t a dead dog better than one alive yet cannot bite or bark? The 
UNFCCC could have been akin to this dog safe for its introduction of some 
principles such as the precautionary principle, common but differentiated 
responsibility, common concern of humankind, intergenerational equity, and 
sustainable development.69  

The Kyoto Protocol was introduced due to the seeming failure of the 
UNFCCC to solve the global climate crisis. Its approach was to develop 
stronger commitments to reducing GHG emissions to at least 5 per cent 
below 199070 for developed countries while leaving developing countries 
with their previous commitment under the UNFCCC. The Kyoto approach 
sees both developed and developing states complying with their emission 
reduction commitment in breach. While the US, Canada and Australia paid 
a deaf ear to the precautionary and common but differentiated 
responsibilities principles,71 China and India seized the loophole in the 
Kyoto Protocol to increase their GHG emission for about two decades.72 The 
principles of “common concern of humankind” and intergenerational 
equity73 were buried at the altar of trade and economic growth under the 
Kyoto regime; Abate referred to this as a “shameful reality.”74 The Kyoto 
regime called for a serious compromise between developed and developing 
countries if the planet would not be overwhelmed by the global climate 
crises. With the US's rejection of the Kyoto Protocol in 2001, Canada‟s 
withdrawal in 2012, and Japan and Russia‟s refusal to be committed in its 
second phase75, the Paris Agreement became the next port of call.  

The main objective of the Paris Agreement is to reduce the risks and 
impact of climate change by holding the global average temperature below 
2oC above pre-industrial levels and limiting it to 1.5oC above the pre-
industrial level.76 The Paris Agreement sought to realise these lofty goals 
through the instrumentality of the nationally determined contributions 
(„NDCs‟), which do not impose any emission reduction target on states but 
rather oblige them to self-determined their quota towards emission 
reduction.77 Was the Paris Agreement a success or failure? This question 
becomes pertinent, considering the Paris Agreement‟s oversimplified 
approach of shifting the burden of emission reduction to the states through 
the NDC.78 While scholars such as Victor79 and Dimitrov80 considered it a 

                                                 
68  Randall S. Abate, „Climate Change and the Voiceless: Protecting Future Generations, Wildlife and 

Natural Resources‟ (Cambridge University Press 2020) 5. 
69  Article 3 UNFCCC.  
70  Artcile 3(1) Kyoto Protocol  
71  Randall S. Abate (n 69) 5–6. 
72  Alan Boyle and Catherine Redgwell (n 3) 385. 
73  Article 3 Kyoto Protocol 
74  Randall S. Abate (n 69). 
75  Alan Boyle and Catherine Redgwell (n 3) 391. 
76  Article 2(1) Paris Agreement.  
77  Article 4(2) Paris Agreement.  
78  Randall S. Abate (n 69) 7. 



ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 03 
<https://doi.org/10.33002/jelp030303> 

 
International Trade and Environmental Protection:  

Revisiting Hardin’s “Tragedy of the Commons” 
 
 

 

95 
Peter Nyeronvwo Komiti 

success for being flexible enough to accommodate all interests, others such 
as Spash considered it a failure for upholding trade objectives above 
environmental concerns.81 Kahl and Weller agree that the Paris Agreement 
is confronted with a lack of legally binding obligations for employing a 
flexible approach.82  

One should agree with Abate, that the entire climate change regime 
under consideration begs the question rather than answer it, as the emission 
reduction targets themselves are now otiose considering emerging scientific 
climate change statistics.83 Vulnerable states and individual victims are now 
taking recourse to litigation as a way out. Billy V. Australia, Lliuya v. RWE 
are a few examples of such concluded and ongoing litigation. Vanuatu, for 
instance, since 2002,84 has threatened to invoke the advisory opinion 
jurisdiction of the International Court of Justice (ICJ) for a climate judicial 
remedy. This agitation was repeated in 2022 during COP2785. All of these 
reinforce Abate‟s conclusion that the current climate change regime is a 
failure because trade objectives have been allowed to trump environmental 
concerns; hence, the most vulnerable victims, such as Vanuatu, just like 
Oswald Mtshali‟s poetic Boy on a swing, are keen on asking the ICJ: “When 
will I wear long trousers? Why was my father jailed?” 
 
3. PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW  
 

This part discusses principles of international environmental law that 
underpin the trade-environment relationship. Though not an exhaustive 
list86, three of such principles are pinpointed for discussion in this section: 
sustainable development, precautionary and the common but differentiated 
responsibility principle, partly for their ubiquitous nature and relevance to 
the scope of the work.  

 
  

                                                                                                                             
79  David G. Victor, „Why Paris Worked: A Different Approach to Climate Diplomacy‟ [2015] Yale 

Environment 360. 
80  Radoslav S. Dimitrov, „The Paris Agreement on Climate Change: Behind Closed Doors‟ (2016) 

16 Global Environmental Politics 1. 
81  Clive L. Spash, „This Changes Nothing: The Paris Agreement to Ignore Reality‟ (2016) 13 

Globalizations 928. 
82  Kahl and Weller, „Climate Change Litigation‟, (Verlag CH Beck oHG, 2021) 215. 
83  Randall S. Abate (n 69) 8. 
84  Timo Koivurova, „International Legal Avenues to Address the Plight of Victims of Climate 

Change: Problems and Prospects‟ 22 34. 
85  Valerie Volcovici, „From Pacific to Red Sea: Climate Court Action Gathers Wave of Support‟ 

Reuters (18 November 2022) <https://www.reuters.com/business/cop/pacific-red-sea-climate-

court-action-gathers-wave-support-2022-11-18/> accessed 16 December 2022. 
86  Other principles within the scope of this work include principles of sovereignty and responsibility, 

intergenerational equity, the obligation not to cause environmental harm, common concern of 

humankind, common heritage of humankind, the polluter pay principle, principle of prior 

informed consent, the preventive principle, and duty to provide prior notification and to consult in 

good faith. 
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3.1 Sustainable Development 
The principle of sustainable development has manifested its 

ubiquitous nature in different treaties and tribunal judgments.87 Though 
doubtful, it has been stated that it is a principle that has attained the status 
of customary international law88. With an origin formally traced to the 
adoption of the Rio Declaration in the 1992 United Nations Conference on 
Environment and Development (UNCED)89, the principle of sustainable 
development seems to be neither an environmental chimaera nor a panacea, 
as it harmonised both environmental and trade variables as yin and yan 
necessary for the actualisation of a better immediate and future world as 
encapsulated in the 1987 Brundtland Report.90 Illustratively, the ICJ, in 
applying the principle of sustainable development in the Gabcikovo-
Nagymaros case, held that the spirit and letter of the principle demand a 
reconciliation of both economic and environmental variables. In this 
manner, the ICJ refused to stop the operation of the Gabcikovo plant 
despite its obvious environmental consequences and only admonished the 
parties to find a satisfactory solution for releasing the appropriate volume 
of water into the main river.91 The WTO Appellate Body decision in the 
Shrimp/Turtle case was also on four with the ICJ decision, as it held that 
the principle integrates economic and social development and 
environmental protection, hence its application per Article XX(g) of the 
General Agreement on Trade and Tariff (GATT) to uphold the US 
conservation measures.92  

Away from the case law, the principle of sustainable development 
could easily be gleaned in different treaties. From the United Nations 
Convention on the Law of the Sea (UNCLOS)93 to GATT, UNFCCC, CBD, 
and Nagoya Protocol, the principle of sustainable development make a bold 
statement on balancing trade and environmental concerns. This makes it 
apt to consider whether the principle has formally recognised the 
normative right to development. Again, the answer to this question throws 
a spanner into whatever harmonised answer the courts and tribunals have 
been trying to build with the principle of sustainable development. Not 
surprisingly, the US dissociated itself from any interpretation that could 
mean that the right to development has been given flesh and blood through 
the principle of sustainable development while Global South countries, 
especially African countries, already with a right to development in their 
normative regional statutes, fight back by ensuring that environmental 
objectives do not override their developmental goals in international 
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89  Principle 27 Rio Declaration.  
90  UN Secretary-General and World Commission on Environment and Development, „Report of the 

World Commission on Environment and Development ‟: [1987] The Brundtland Report 

<https://digitallibrary.un.org/record/139811> accessed 17 December 2022. 
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92  38 ILM 121 (1999), para 129.  
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negotiations.94 The question that remained to be answered is how the US, a 
beneficiary of the normative interpretation of the principle of sustainable 
development in the Shrimp/Turtle case, suddenly changed the goalpost to 
argue that the principle is just a goal and does not amount to a right. 
Accepting the principle of sustainable development as a right to 
development by the US would have settled the Global North-South 
development and conservation debate under a harmonised system that 
balances both variables. Thus as stated by Abate, the principle of 
sustainable development may be another “greenwashing” adopted by 
industrialised nations to achieve their capitalist selfish goal ostensibly.95 
  
3.2 Precautionary and Common But Differentiated Responsibilities   

The precautionary principle concern itself with anticipatory measures 
that need to be taken to avoid environmental harm where there is scientific 
uncertainty.96 The principle has received massive support from vulnerable 
victims of environmental damage, such as the Alliance of Small Island 
States (AOSIS).97 It has, however, been criticised for having a vague and 
unclear meaning with the potential to interfere with trade unjustly98, just as 
it has been seen to be in opposition to the cost-benefit analysis of 
environmental measures.99 Its traducers, mainly from the Global North, has 
refused to apply it as a climate solution mechanism on the ground that it 
has no bases in international law following the Corfu Chanel case100, where 
there was a known risk to other states.101 Regardless of the controversy 
surrounding the precautionary principle, it has gain recognisance in 
different environmental treaties such the CBD, UNFCCC, Cartegena 
Protocol, Agenda 21, among others. The ICJ in the Pulp Mills case made 
recourse to the precautionary principle as an interpretative aid, albeit 
limitedly.102 The WTO DSS has also had the opportunity to apply the 
precautionary principle in the Hormones and Biotech Product cases. In both 
instances, it refused to decide whether it is a principle of international law. 
Considering the controversy surrounding the principle, it will not be 
difficult to agree with Hunter et al., that the use of environmental insurance 
or bonds will be effective in implementing the precautionary principle.103 

The principle of Common but Differentiated Responsibility (CBDR), 
as captured in Principle 7 of the Rio Declaration, is fallout of the general 
principle of equity in international law which, in the case of international 
environmental law recognises the significance of mainstreaming Global 
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South interests into the application of international environmental law by 
Global North countries.104 Its application in international environmental 
law has been justified by the Aristotelian postulation of treating dissimilar 
cases with different barometers105 where different strokes apply to different 
folks. Apart from its integration into treaty law such as the UNFCCC, Kyoto 
Protocol106 and Paris Agreement through the NDCs107, it has also been 
called in aid for judicial interpretation by the WTO in the Shrimp/Turtle 
dispute108. CBDR has been criticised for being another expression of the 
right to development that exacerbates the climate change crises.109 Thus, 
while India and China remain beneficiaries of the CBRD, it has not been of 
any benefit to other developing countries110. India and China have refused 
to lower their GHG emission because the US has not done the same by 
applying the CBRD. The question that should be asked is whether one 
wrong could justify another. Suppose countries of the Global North keep 
emitting GHG emissions to the detriment of Global South countries. What 
benefit is it for the Global South countries such as India and China to 
intensify GHG emissions? Until the CBRD become internally applicable 
between advanced developing countries and non-advanced developing 
countries in the Global South, it may be unconscionable for the Global 
South to keep blaming the Global North for global climate crises.  

 
4. UNILATERAL TRADE MEASURES 

 
Though environmental protection is not one of the main objectives of 

the WTO, it should be noted that the WTO system cannot operate without 
considering environmental interests111. Thus, the emergence of the WTO 
itself was followed by creating a Committee on Trade and the Environment 
(CTE),112 just as the Marrakesh Agreement referred to environmental objects 
in its preamble. The practice has seen states adopting trade-related 
measures in pursuing environmental interests. This part explores trade 
measures such as unilateral trade measures and the environmental 
exceptions in GATT Article XX.  

Owing to the concept of state sovereignty, states often frown at 
unilateral trade restrictions by other states. They do not hesitate to invoke 
legal processes against such unilateral trade measures. The Swordfish case, 
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where the EU, for instance, not only commenced WTO proceedings against 
Chile for its restriction of Spanish fishing vessels from accessing its ports 
but also counterclaimed the UNCLOS proceedings commenced by Chile on 
the conflict over distant water fishing nations and coastal states and 
eventually settled the dispute through UNCLOS negotiation mechanism 
illustrate the extend states could go in kicking against unilateral trade 
restrictions.113 Similar reactions of this nature were also recorded in the EU-
Faroe Islands Herring Stock Dispute at the WTO.114 One could continue in 
this manner and refer to other cases such as the US Gasoline Standards 
case, the Sea Product case, the Shrimp-Turtle Case and even the locus 
classicus dispute of Tuna/Dolphin, all of which shall be discussed fully in 
the next section and were provoked as a result of attempts to unilaterally 
restrict trade by one state which was considered by the other state as 
overreaching and extraterritorial. 

While the GATT panel‟s decision in the Tuna/Dolphin case seems 
stringent and non-accommodative of states‟ obligation to protect the 
environment and its citizens‟ public health, it has been argued by some 
scholars that the case creates room for product-related processes and 
production method as against non-product related product and 
processes.115 However, WTO jurisprudence has since made progress, thus 
rendering the Tuna/Dolphin case a bad law.116 Relying heavily on Article 
XX of GATT and considering the chapeau, which further limits the 
exceptions created therein, WTO Appellate Body has aligned itself with 
state unilateral trade restrictions, provided it could be justified under the 
exceptions and chapeau in Article XX. This was the attitude of the 
Appellate Body in the US Gasoline Standards and Shrimp-Turtle cases 
where respect for the Chapeau, good faith, and international environmental 
agreement was emphasised, respectively.117 Unlike the GATT panel in the 
Tuna/Dolphin case that neglected or declined to accommodate 
environmental concerns, WTO jurisprudence, especially through the 
Shrimp-Turtle case, now accommodates environmental variables through 
the exceptions enshrined in Article XX of GATT.118  

 
5. WTO JURISPRUDENCE  
 

Though the current climate change regime, as reflected in the treaties 
discussed in part two of this work, is yet to be the subject of a direct dispute 
before the WTO DRS119, renewable energy cases decided by the WTO DRS 
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will suffice in deducing the attitude of the WTO system towards future 
climate change disputes. The first such dispute is the case of the measures 
affecting the renewable energy generation sector and Canada, where the 
WTO Appellate Body held that renewable energy support measures by the 
Canadian government of Ontario province were a contravention of 
multilateral trade rules.120 The second such case is India v US,121 where 
renewable energy support measures were also struck down by the WTO 
DRS. Though India later successfully challenged the US support 
measures122, it should be noted that these rulings rejecting renewable 
energy measures were given with the invocation of the non-discriminatory 
principle of the WTO system against the use of local content requirements. 
This again reinforced the finding in part two of this work that trade 
objectives reign supreme for the climate change regime.  

As noted earlier, the Tuna/Dolphin cases decided by the defunct 
GATT panels are now otiose, especially the part of the findings against the 
unilateral trade restriction pursuant to Article XX of GATT. Thus, in the 
Reformulated Gasoline Case,123 the WTO Appellate body overruling the 
panel considered the US Gasoline measures that unilaterally interfered with 
Brazil and Venezuela‟s trade interest as sufficient fulfilment of the 
requirement in Article XX(g) of GATT, thus paving the way for new 
reasoning that mainstream environmental concerns into trade measures 
using WTO laws; a departure from the tuna/Dolphin cases. 

The facts and issues raised in the Shrimp/Turtle124 cases are similar to 
those of the Tuna/Dolphin case. Here, the US applied its domestic 
conservation laws extraterritorially to activities carried out within the 
jurisdiction of India, Malaysia, Pakistan and Thailand and justified this 
unilateral trade restriction on the exceptions created in Article XX of  GATT. 
The principle of sustainable development discussed in part three of this 
work was invoked by the Appellate Body in justifying the US unilateral 
measures pursuant to Article XX of GATT while also holding that the US 
measures were unjustifiably discriminatory under the chapeau to Article 
XX. The Shrimp/Turtle case is innovative for applying the principle of 
sustainable development and balancing the trade-environmental variables.      

In the Asbestos case,125 where Canada requested the WTO DRB to 
consider the legality of a French decree with the WTO Agreement, the 
Appellate Body rejected Canada‟s three grounds of challenge to the Panel‟s 
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ruling. It held, among others, that France‟s health protection measures 
purportedly restricting Canada‟s trade objectives were necessary under 
Article XX(b) of GATT. On the other hand, in the Brazil Retreaded Tyres 
Case126, the Appellate Body found that the Brazilian ban on the EU‟s 
importation of re-treaded tyres did not satisfy the dictates of Article XX 
chapeau.   

 
6. CONCLUDING REMARKS  
 

The main finding of this work is that while considerable efforts have 
been made to mainstream environmental protection into trade objectives 
through the WTO jurisprudence, there remain some forms of market 
failures, making the trade-environment relationship lopsided, with 
inadequate attention given to the environment, which brings to fore the 
need to revisit David Hunter‟s metaphoric invisible elbow destroying the 
common goods created by an invisible hand127. It is concluded that until 
there is a compromise between Global North and South, habitat and 
ecocentric-based approaches, conservationists and non-conservationists, 
where a pluralistic approach is agreed on, the future of the trade-
environment relationship may remain troubled and uncertain.128 
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ABSTRACT 
This article conducts a comparative analysis of national park legislation, focusing on 
insights from the US National Park System to inform the development of China's 
emerging national park framework. Against the backdrop of a global conservation 
movement, the US system serves as a valuable model for China, which initiated its 
own national park system in 2017. On October 12, 2021, China has formally 
established its inaugural set of national parks, comprising the Three-River-Source 
National Park, the Giant Panda National Park, the Northeast China Tiger and 
Leopard National Park, the Hainan Tropical Forests National Park, and the 
Wuyishan National Park. Encompassing approximately 230,000 square kilometres, 
these five national parks safeguard nearly 30% of China's crucial terrestrial wildlife 
species. As China endeavours to enact comprehensive legislation for its national 
parks, this research aims to contribute to the ongoing efforts by addressing key 
questions such as the efficacy of the US's "One National Park, One Law" model, the 
governance dynamics between federal, state, and local entities, and strategies for 
balancing conservation with diverse land uses. The analysis spans five sections, 
exploring the historical evolution of the US National Park System, its legal 
framework, challenges faced by US national parks, and policy recommendations for 
China. The US experience highlights the importance of establishing clear legal 
authorities, fostering robust public participation mechanisms, and harmonizing 
relationships with Indigenous communities. The findings presented in this study 
aspire to facilitate a nuanced understanding of national park legislation, promoting 
international collaboration between the US and China for the sustainable 
management of natural lands and the protection of global biodiversity.  
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1. INTRODUCTION 
 

It is generally acknowledged that the United States‘ national park 
system has inspired a worldwide conservation movement of designating 
and protecting landscape ecosystems in their natural state for public access 
and future generations.1 There are now more than 269,673 national parks 
and other protected areas in more than 245 countries and territories 
according to the March 2022 release of the World Database on Protected 
Areas.2 In 2017, the Chinese central authority decided to establish a national 
park system in China.3 Since then, 11 pilot national parks have been 
established in 12 provinces across China. These parks cover an area of more 
than 200,000 square kilometres. They protect not only China‘s landmark 
natural culture and natural heritage, but also some of China‘s most 
important flagship species, such as the Giant panda (Ailuropoda 
melanoleuca), the Siberian tiger (Panthera tigris ssp. altaica), the Asian 
elephant (Elephas maximus) as well as the Snow leopard (Panthera uncia). On 
October 14, 2021, Chinese government formally established the first batch 
of five national park, which are the Three-River-Source National Park in 
Qinghai province and the Tibet autonomous region, the Wuyishan National 
Park in the provinces of Fujian and Jiangxi, the Giant Panda National Park 
in Sichuan, Shaanxi, and Gansu provinces, the Northeast China Tiger and 
Leopard National Park in Jilin and Heilongjiang provinces, and the Hainan 
Tropical Rainforest National Park in Hainan province. The national park 
system in China is still in its nascent stage. As part of its national strategy of 
promoting ecological civilization and sustainable development, the Chinese 
government is keen to complete the development of the national park 
system and to enact legislation and regulations to fully implement it. The 
National Park Management Bureau under the National Forestry and 
Grassland Administration within the Ministry of Natural Resources is 
leading the effort to develop the national legislation. The National People‘s 
Congress has also listed a national law on national parks in its 14th Five-
Year legislative plan. The national law would most likely define the 
function, conservation targets, designation criteria, management principles, 
and governance structure of the national parks. In order to inform the 
National Parks legislation in China, many Chinese legislator and scholars 
called for in-depth study of national park legislations in other countries to 
learn from their experiences.4 To contribute to the effort in developing new 
legal framework for China‘s National Park System, we conducted law and 
policy research on the US National Park System. We also hope the research 

                                                 
1  See National Park Service, U.S. Dept. of the Interior, Management Policies, (2006) 8 (stating that 

national parks are "an American invention of historic consequence, marking the beginning of a 

worldwide movement that has subsequently spread to more than 100 counties").  
2  <https://www.protectedplanet.net/en/resources/march-2022-update-of-the-wdpa-and-wd-oecm>, 

accessed 21 December 2023. 
3  Party‟s Central Committee and the State Council adopted a general plan to establish a national 

park system in China.  
4  Qin Tianbao, “Several Dimensions on National Parks Legislation in China”, (2020) 46 (1) 

Environmental Protection 43. 

https://www.protectedplanet.net/en/resources/march-2022-update-of-the-wdpa-and-wd-oecm
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results will inform other countries‘ efforts in developing national park 
legislations.  

The goals of this research paper are twofold: first is to provide an 
overview of the legal framework of US National Park System with detail 
references to sources of laws, regulations and policies; second is to analyze 
the specific legal and management issues in particular interested to Chinese 
legislators and national parks‘ managers. Below are the research questions 
Chinese scholars highlighted:   

i. How does the ―One National Park, One Law‖ model work in the 
US? How are laws or regulations implemented in each national 
park law? Are there conflicts among different laws related to 
national park management? If yes, how are conflicts resolved?   

ii. The governance system of the US national parks (what are the 
policy and legal relationships between the federal government, the 
state, and the parks, the Indigenous inhabitants and the 
surrounding residents?  

iii. How do you achieve the coordination of conservation and 
development in national parks? How do you manage conflicts 
with other resource uses such as forestry, oil and gas, tourism, 
dogs, bicycles, helicopters chainsaws, etc.?  How do you manage 
historical uses within and adjacent to national parks such as 
mining rights and hydropower stations? If these uses are being 
phased out, how do you ―exit‖ them legally, timely and 
effectively?  

Section II of this paper introduces brief history of the founding of 
national park system in the US and the federal public land system that the 
national park system embedded in. Section III reviews the legal framework 
and legal authorities of the US national park system and its conservation v. 
enjoyment dual mandate. Section IV examines and analyses the key issues 
raised by Chinese partners and current major management and regulatory 
challenges facing the US park system. Section V shared some policy 
recommendations on how China‘s pending national park legislation can 
learn from US experiences. This paper concludes that with more exchanges 
between US and China, scholars, practitioners, legislators and managers of 
national park system will benefit from learning from each other to enable 
better management and conservation of our unique natural lands through 
rule of law.   
 
2. STEWARDSHIP OF FEDERAL PUBLIC LANDS:  HISTORY AND 

BACKGROUND OF NATIONAL PARKS IN THE US  
  
2.1 A Brief History of the Founding of US National Park System   

In the late 19th century, the United States stopped the wholesale effort 
to sell off all federal lands and started setting aside federally protected 
lands for specific purposes. At first, the system was disorganized with 
many competing agencies and departments, especially with regard to the 
national parks. So, in 1916, Congress enacted the Organic Act, creating the 
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National Park Service and condensing certain federally protected areas 
under their authority.  
 
2.1.1 From Yellowstone National Park to the National Park Service  

An 1870 expedition into Yellowstone birthed the idea of national 
parks.5 After seeing all of the wonders this land had to behold, the 
expedition group sat around a campfire discussing how to split up the land 
for individual profit.6 One man, Cornelius Hedges, had another idea; he 
proposed that the land be set aside as a reserve for the use and enjoyment 
of all people for all time.7 The expedition resulted in the Yellowstone Park 
Act that was signed by President Ulysses Grant on March 1, 1872.8   

The Act set apart the area of land ―lying near the headwaters of the 
Yellowstone River as a public park.‖9 The first section of the Act described 
the boundaries of the land to be preserved, withdrew them from 
―settlement, occupancy, or sale,‖ and set it apart ―as a public park or 
pleasuring-ground for the benefit and enjoyment of the people.‖10 Finally, 
section one said that anyone occupying the land, unless otherwise provided 
shall be a trespasser.11 Section two gave control of the park to the Secretary 
of the Interior, and provided that the Secretary shall make and publish 
rules and regulations for the park.   

It was not until the 1890s that other national parks were set aside for 
protection.12 Problems began to arise in the parks‘ administration as more 
and more lands were set aside for the public under acts of Congress and 
acts of the President.13 Up until 1915, individual parks were managed by 
different Departments: the Secretary of the Interior managed some; the 
Secretary of War managed others; and the Secretary of Agriculture 
managed yet others.14 These different departments began to see the need for 
integrated administration to promote proper planning, development, 
protection, and conservation of the lands in the public interest.15 So, in 1916, 
President Wilson signed the Organic Act, which created the National Park 
Service (NPS) within the Department of Interior.16 The term ―organic‖ 

                                                 
5  James F. Kieley (ed.), “U.S. Dept. of Interior, A Brief History of the National Park Service”, 

(1940) <https://www.nps.gov/parkhistory/online_books/kieley/index.htm>, accessed on 21 July 

2023.   
6  Ibid (the web edition of this book notes that the campfire story has been proven untrue).  
7  Ibid.  
8  Ibid.; See Yellowstone Park Act, 

<https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm>; 

<https://catalog.archives.gov/id/596351>, accessed 18 December 2023. 
9  Yellowstone National Park Protection Act (1872), NPS, 

<https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm> (last updated 

July 13, 2018).  
10  Ibid.  
11 Ibid.   
12  A Brief History of The National Park Service, supra note XX.   
13  Ibid.  
14  Ibid.  
15  Ibid.  
16  Ibid; see also Organic Act of 1916, NPS, <https://www.nps.gov/grba/learn/management/organic-

act-of-1916.htm> (Last updated April 22, 2021, accessed on December 18, 2023).  

https://www.nps.gov/parkhistory/online_books/kieley/index.htm
https://www.nps.gov/parkhistory/online_books/kieley/index.htm
https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm
https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm
https://catalog.archives.gov/id/596351
https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm
https://www.nps.gov/yell/learn/management/yellowstoneprotectionact1872.htm
https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
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meant to indicate that this was the formational legislation for what has 
become the national park system.  The NPS was, at that time, responsible 
for 35 national parks and monuments.17 The Service‘s mission, as specified 
in the Act, is to ―promote and regulate the use of the Federal areas known 
as national parks, monuments and reservations…by such means and 
measures as conform to the fundamental purpose of the said parks, 
monuments and reservations, which purpose is to conserve the scenery and 
the natural and historic objects and the wildlife therein and to provide for the 
enjoyment of the same in such manner and by such means as will leave them 
unimpaired for the enjoyment of future generations.‖18  
  
2.1.2 NPS and the National Wilderness Preservation System  

In 1933, the President, through Executive Order 6166, transferred 56 
more national monuments and military sites to the NPS.19 Additional parks 
have continued to be added to the national park system, and the land 
governed by NPS has grown considerably since its founding. However, 
Congress made another major change around the NPS‘s 50th anniversary; 
Congress signed the Wilderness Act requiring review of parks and other 
protected areas, such as national forests, of 5,000 acres or larger with no 
roads running through them to be reported for possible wilderness 
designation ―‗where the earth and its community of life are untrammelled 
by man, where man himself is a visitor who does not remain.‘‖20 Since the 
Bill‘s passage in 1964, Congress has designated over 111 million acres as 
part of the National Wilderness Preservation System, of which 44 million 
acres are in national parks. Four federal agencies manage this land with the 
NPS managing the most, about 40%.21   

That same year, Congress passed the Land and Water Conservation 
Act with the purpose of raising funds through entrance and user fees, 
property sales, and taxes to acquire more land for protection.22 This law has 
ultimately benefited public lands with over $7.2 billion in investment for 
the planning, acquisition, and development of outdoor recreation resources, 
with another $4.5 billion for the NPS to buy privately owned land for 
protection.23    
  

                                                 
17  Quick History of the National Park Service, NPS, <https://home.nps.gov/articles/quick-nps-

history.htm> (last updated May 14, 2018, accessed on December 18, 2023).  
18  Organic Act of 1916, NPS, <https://www.nps.gov/grba/learn/management/organic-act-of-

1916.htm> accessed on 22 April 2023 (emphasis added).  
19  Quick History of the National Park Service, NPS, <https://home.nps.gov/articles/quick-nps-

history.htm> (last updated May 14, 2018); see also 

<https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm>, accessed on 21 November 2023.   
20  Donald J. Hellmann, The National Park Service at 100, (2016) 5 (25) Akron L. Rev. 50 (quoting 

Wilderness Act, Pub. L. No. 88-577, 78 Stat. 891 (1964),  

<https://uscode.house.gov/statutes/pl/88/577.pdf>; Fast Facts, Wilderness Connect, 

<https://wilderness.net/learn-about-wilderness/fast-facts/default.php>, accessed 19 October 2023.  
21  Agencies, Wilderness Connect, <https://wilderness.net/learn-about-wilderness/agencies.php>, 

accessed on 19 October 2023.  
22  Hellmann, supra note 20, at 27.   
23  Ibid. at 28.  

https://home.nps.gov/articles/quick-nps-history.htm
https://home.nps.gov/articles/quick-nps-history.htm
https://home.nps.gov/articles/quick-nps-history.htm
https://home.nps.gov/articles/quick-nps-history.htm
https://home.nps.gov/articles/quick-nps-history.htm
https://home.nps.gov/articles/quick-nps-history.htm
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm
https://www.nps.gov/parkhistory/online_books/anps/anps_3b.htm
https://plus.lexis.com/document/?pdmfid=1530671&crid=aca6e97e-5cb1-4726-8a30-f85f64db7a41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NVD-GF40-00CT-V07N-00000-00&pdcontentcomponentid=156180&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=-t4hk&earg=sr0&prid=796bca23-5740-4f69-8ccd-55b69fdac5aa
https://uscode.house.gov/statutes/pl/88/577.pdf)
https://wilderness.net/learn-about-wilderness/fast-facts/default.php
https://wilderness.net/learn-about-wilderness/agencies.php
https://wilderness.net/learn-about-wilderness/agencies.php
https://wilderness.net/learn-about-wilderness/agencies.php
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2.2 Federally Protected Lands and Their Differences    
In total, as it is shown in Figure 1 below, the federal government 

owns about 640 million acres of land in the US: about 28% of the total land 
area in the US.24 The vast majority of this land is managed by four agencies: 
the Bureau of Land Management (244.4 million acres), the Forest Service 
(192.9 million acres), the Fish and Wildlife Service (89.2 million acres), and 
the National Park Service (79.9 million acres).25 Each of these agencies 
manages some protected areas within their boundaries. But only the NPS is 
specifically tasked with protecting all their lands and providing for their 
enjoyment by the public.26 Each of these agencies and their differences will 
be briefly discussed below.    

Figure 1: Federal Lands in the US 
  
2.2.1 Other Federally Managed Public Lands  

Besides the NPS, several other US agencies manage protected lands. 
The Forest Service under the Department of Agriculture manages national 
forests.27 The Forest Service‘s mission ―is to maintain and improve the 
health, diversity, and productivity of the nation‘s forests and grasslands to 
meet the needs of current and future generations.‖28 The Forest Service 
manages 100 million acres more than the NPS does.29 Unlike national parks, 
national forests are managed under a multiple use concept, meaning they 

                                                 
24  Carol H. Vincent and Laura A. Hanson, “Federal Land Ownership: Overview and Data 1”, (2020) 

Cong. Rsch. Serv., R42346.  
25  Ibid.  
26  Ibid. at 5–6.  
27  Managing the Land, U.S. Dept. of Agriculture Forest Service, 

<https://www.fs.usda.gov/managing-land>, accessed on 25 September 2023.   
28  Forests and Grasslands, U.S. Dept. of Agriculture Forest Service, 

<https://www.fs.usda.gov/managingland/national-forests-grasslands>, accessed on 25 September 2023.   
29  Ibid.   

https://www.fs.usda.gov/managing-land
https://www.fs.usda.gov/managing-land
https://www.fs.usda.gov/managing-land/national-forests-grasslands
https://www.fs.usda.gov/managing-land/national-forests-grasslands
https://www.fs.usda.gov/managing-land/national-forests-grasslands
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can be used, within limits, for lumber, grazing, mineral extraction, and 
recreation.30  

The US Fish & Wildlife Service manages protected areas called 
―National Wildlife Refuges.‖31 Their mission ―is to administer a national 
network of lands and waters for the conservation, management and, where 
appropriate, restoration of the fish, wildlife, and plant resources and their 
habitats within the United States for the benefit of present and future 
generations of Americans.‖32 The main difference between these protected 
areas and other federally managed protected area is that the sole purpose of 
these areas is wildlife conservation; this purpose guides everything else 
inside of the area.33  

The Bureau of Land Management (BLM) manages National 
Conservation Lands.34 National Conservation Areas are a unit of the BLM‘s 
Lands.35 These are similar to national parks in that Congress designates 
them, and they feature scientific, cultural, historical, or recreational 
features.36 The BLM‘s mission is to manage these public lands for the 
benefit of current and future generations while respecting the ties that 
native and traditional communities have to the lands.37 Other units 
included under BLM‘s management are certain national monuments, 
wildernesses, wild and scenic rivers, and others.38    
 
2.2.2 Areas Managed Under the National Park Service  

Each of the agencies mentioned above has different goals than the 
NPS. But the national park system includes more than just national parks –– 
there are other ―units‖ within the system as well. In fact, today there are 423 
unique units in the system,39 with more added, or changed, time-by-
time.40,41 The NPS includes many types of units, including National 
Battlefields, National Historical Parks, National Lakeshores, National 
Memorials, National Monuments, National Parks, National Preserves, 
National Rivers, National Seashores and other ocean and coastal parks, and 
others. Other areas, like the ―heritage areas‖ discussed above, are not 

                                                 
30  America’s Public Lands Explained, U.S. Dept. of Interior (June 13, 2016), 

<https://www.doi.gov/blog/americaspublic-lands-explained>, accessed on 25 September 2023.  
31  Ibid.   
32  About Us, U.S. Fish & Wildlife Service, <https://www.fws.gov/refuges/about/>, accessed on 15 

May 2023.  
33  Ibid.  
34  National Conservation Lands, Bureau of Land Management, 

<https://www.blm.gov/programs/nationalconservation-lands>, accessed on 25 September 2023.  
35  America’s Public Lands Explained, supra note 30.  
36  Ibid.   
37  National Conservation Lands, Bureau of Land Management, 

<https://www.blm.gov/programs/nationalconservation-lands>, accessed on 25 September 2023.  
38  Ibid.   
39  National Park System, NPS, <https://www.nps.gov/aboutus/national-park-system.htm>, accessed 

on 25 September 2023; See <https://www.nps.gov/carto/hfc/carto/media/NPSWallMap.pdf> for a 

map of the whole NPS system.  
40  See Recent Changes to the National Park System, NPS, <https://www.nps.gov/aboutus/recent-

changes.htm>, accessed on 21 January 2023.   
41  National Park System, supra note 39. See also Ocean and Costal Parks, NPS, 

<https://www.nps.gov/subjects/oceans/ocean-and-coastal-parks.htm>, accessed on 21 January 2023.  

https://www.doi.gov/blog/americaspublic-lands-explained
https://www.fws.gov/refuges/about/
https://www.fws.gov/refuges/about/
https://www.blm.gov/programs/national-conservation-lands
https://www.blm.gov/programs/national-conservation-lands
https://www.blm.gov/programs/national-conservation-lands
https://www.blm.gov/programs/national-conservation-lands
https://www.blm.gov/programs/national-conservation-lands
https://www.blm.gov/programs/national-conservation-lands
https://www.nps.gov/aboutus/national-park-system.htm
https://www.nps.gov/aboutus/national-park-system.htm
https://www.nps.gov/carto/hfc/carto/media/NPSWallMap.pdf
https://www.nps.gov/carto/hfc/carto/media/NPSWallMap.pdf
https://www.nps.gov/carto/hfc/carto/media/NPSWallMap.pdf
https://www.nps.gov/aboutus/recent-changes.htm
https://www.nps.gov/aboutus/recent-changes.htm
https://www.nps.gov/aboutus/recent-changes.htm
https://www.nps.gov/subjects/oceans/ocean-and-coastal-parks.htm
https://www.nps.gov/subjects/oceans/ocean-and-coastal-parks.htm
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necessarily managed by the NPS but affiliated in some way.42 In recent 
years, Congress and the NPS have been trying to simplify the names and 
establish criteria for each naming convention to decrease confusion caused 
by all the different naming conventions.43 Generally, ―National Parks‖ have 
a variety of resources and are large enough to provide adequate protection 
of the resources.44 A ―National Monument‖ is usually smaller than a Park 
and is intended to preserve at least one significant natural, cultural, or 
historic feature.45 Another key difference between a national park and 
monument is that Congress designates new parks whereas usually the 
President proclaims new national monuments.46 Sometimes this can lead to 
subsequent Presidents undoing their predecessors work.47 Further, National 
Monuments can be managed by any of the seven agencies tasked with 
protecting America‘s public lands.48 ―National Rivers‖ preserve free-
flowing streams and their immediate environment.49 Each unit is a little 
different, but their purposes remain the same: protection of the area and 
enjoyment by the public.    

National Heritage Areas are not units of the NPS, but they deserve 
explanation. The first one was created in 1984 by a law signed by President 
Reagan. He said it was ―‗a new kind of national park‘ that combined 
heritage conservation, recreation and economic development.‖50 But these 
areas are significantly different from other units of the NPS. Similar to a 
national park, a national heritage area is designated by Congress, but unlike 
units of the NPS, the NPS lays no claim to ownership of the land within the 
area.51 There are also no land-use controls imposed by the NPS on the 
areas.52 Instead, the NPS partners with coordinating organizations to 
provide them with technical assistance and to distribute federal funds to 

                                                 
42  Ibid.  
43  What’s in a Name? Discover National Park System Designations, NPS, 

<https://www.nps.gov/articles/npsdesignations.htm>, accessed on 27 September 2023.   
44  Ibid.  
45  Ibid; see also America’s Public Lands Explained, U.S. Dept. of Interior (13 June 2016), 

<https://www.doi.gov/blog/americas-public-lands-explained>, accessed on 10 July 2023.   
46  Robert Sterling Yard, The National Parks Portfolio, Parks vs Monuments (6th ed. Isabelle F. Story, 

ed. 1931), <https://www.nps.gov/parkhistory/online_books/portfolio/portfolio0b.htm>, accessed 

on 25 September 2023. 
47  See, e.g., Joe Fox et al., What Remains of Bears Ears, Washington Post, 2 April 2019, 

<https://www.washingtonpost.com/graphics/2019/national/bears-ears/> (describing President 

Trump‟s decision to reduce Bears Ears National Monument by 85% eleven months after President 

Obama created it); See also Deepa Shivaram, Biden restores protections for Bears Ears 

monument, 4 years after Trump downsized it, NPR, 

<https://www.npr.org/2021/10/07/1044039889/bears-ears-monument-protection-restored-biden> 

(explaining President Biden‟s restoration of protection to Bears Ears National Monument), 

accessed on 22 September 2023.  
48  America’s Public Lands Explained, U.S. Dept. of Interior (13 June 2016) 

<https://www.doi.gov/blog/americaspublic-lands-explained>, accessed on 20 September 2023.  
49  Ibid. (See America’s Public Lands Explained for more information on the variety of names and 

their meanings.  
50  Rob Hotakainen, 'Panel will take up 4 new heritage areas, 26 other park bills' E&E NEWS (4 

October 2021).  
51  The National Heritage Areas Program, NPS, https://www.nps.gov/orgs/1524/index.htm, accessed 

on 21 January 2023.  
52 Ibid.  

https://www.nps.gov/articles/nps-designations.htm
https://www.nps.gov/articles/nps-designations.htm
https://www.nps.gov/articles/nps-designations.htm
https://www.doi.gov/blog/americas-public-lands-explained
https://www.nps.gov/parkhistory/online_books/portfolio/portfolio0b.htm
https://www.washingtonpost.com/graphics/2019/national/bears-ears/
https://www.washingtonpost.com/graphics/2019/national/bears-ears/
https://www.npr.org/2021/10/07/1044039889/bears-ears-monument-protection-restored-biden
https://www.npr.org/2021/10/07/1044039889/bears-ears-monument-protection-restored-biden
https://www.npr.org/2021/10/07/1044039889/bears-ears-monument-protection-restored-biden
https://www.doi.gov/blog/americaspublic-lands-explained
https://www.nps.gov/orgs/1524/index.htm
https://www.nps.gov/orgs/1524/index.htm
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the organizations. These areas are ―large lived-in landscapes,‖ where 
―historic, cultural, and natural resources combine to form cohesive, 
nationally important landscapes.‖53  

 
3. CONSERVATION THROUGH RULE OF LAW: NATIONAL PARK 

LAWS AND REGULATIONS  
  
3.1 Legal Framework of the US National Park System  
 
3.1.1 Governance Structure of the United States  

The supreme law of the land, the United States Constitution, created 
three equal branches of government: the legislative branch, the judicial 
branch, and the executive branch. The legislative branch consists of the 
House of Representatives and the Senate, collectively known as Congress. 
They are the lawmakers, and are elected on 2- and 6-year cycles. The 
judicial branch consists of a Supreme Court, which is the highest court, and 
other lower federal courts – District Courts (trial courts) and Circuit Courts 
(appellate courts). This branch construes and applies the laws enacted by 
Congress. Finally, the executive branch consists of the President and his or 
her appointed Cabinet. Each Cabinet member heads one of 15 executive 
departments; all federal agencies are below these departments. US federal 
agencies exist to regulate the nation‘s industries and resources. Collectively, 
the executive branch executes the laws, defends the country, and is 
essentially the face of the nation.  

This basic outline of the US federal government is crucial to 
understand the hierarchy of authority directing the National Park System. 
It is important to understand this structure because each branch could 
affect the NPS‘s management in different ways. Congress can create laws 
directing the NPS; the Judiciary can interpret those laws in ways that would 
change how the NPS operates; and finally, the Executive can issue orders 
directing federal agencies, and agencies themselves can promulgate 
regulations under the authority given them by Congress and the President.   
All national park land in the US is federal land, either retained by the 
federal government or purchased or traded from private owners, thus it is 
subject only to federal law. Congress‘s authority to pass the Organic Act 
derives from the property clause in the Constitution: ―Congress will have 
the Power to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to the United States.‖54 

Although the Constitution uses the word ―dispose of,‖ the Supreme 
Court paved the way for Congress to perpetually manage and protect 
federal land in several key decisions. First, in 1897, the Supreme Court 
recognized that the federal government has a ―power over its own property 
analogous to the police power of the several states,‖ otherwise ―the public 
domain of the United States [would be] completely at the mercy of state 

                                                 
53  Community-Led Conservation and Development, NPS, 

<https://www.nps.gov/subjects/heritageareas//index.htm>, accessed 21 January 2023.  
54  U.S. Const. art. IV, § 3, cl. 2 (emphasis added) 

https://www.nps.gov/subjects/heritageareas/index.htm
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legislation.‖55 Next, in 1911, the Court held that the United States could 
―prohibit absolutely or fix the terms on which its property may be used,‖ 
and since it could withhold or reserve the land, it could do so indefinitely.56 
Thus, Congress had the power to protect its lands indefinitely. When 
Congress enacted the Organic Act in 1916, it expressly created the NPS, 
which guides its purpose and functions.57 The Organic Act is the NPS‘s 
authoritative ceiling. And the Organic Act does not defer to state law, so the 
NPS is not usually constrained by that law.58 However, other federal law 
applies to the NPS.  

  
3.1.2 The Organic Act  

The Organic Act placed the NPS within the Department of the 
Interior. The Department of Interior is a US federal executive department, 
which ―protects and manages the nation‘s natural resources and cultural 
heritage,‖ among other things.  Section 100101 of the Organic Act appoints 
the Secretary of the Department of Interior (who is part of the President‘s 
Cabinet) to ―promote and regulate the use of the National Park System by 
means and measures that conform to the fundamental purpose of the 
System units.‖ So, technically, the Director of the NPS acts with the 
Secretary‘s authority in that the Secretary acts ―through the Director of the 
National Park Service.‖  The Director is ―appointed by the President, by 
and with the advice and consent of the Senate,‖ and is subordinate to the 
Secretary (Figure 2).  Through this hierarchy, the Director of the NPS fulfils 
their role in several ways and through a range of authorities.    

The Organic Act prescribes that the Director shall select two deputy 
directors.  One deputy director manages the NPS‘s operations, while the 
other is responsible for management and administration.  As of September 
2019, this statutory relationship was supplemented with an additional 
deputy director who serves as the Director‘s manager for congressional and 
external relations.    

The Director of the NPS is statutorily obligated to comply with the 
Organic Act and subsequent laws. Congress refined the Organic Act‘s 
mission through the General Authorities Act (GAA) passed in 1970, and 
once again in 1978 through an amendment to the GAA known as ―the 
Redwood amendment.‖ Although there have been several Acts dealing 
with the management of America‘s national parks, they all ―define a single 
standard for the management of the national park system.‖ The Directors 
create policies to manage the NPS. The bulk of these policies are condensed 
into a manual called the NPS Management Policies. This manual is the 
doctrine of the national park system; it ―govern[s] what can and can‘t 

                                                 
55  Camfield v. United States, 167 U.S. 518, 525–26 (1897). The police power is power that states 

have to legislate and regulate to protect the public health and safety, or to promote public 

convenience, the general prosperity, or welfare. See Sligh v. Kirkwood, 237 U.S. 52, 59 (1915); 

Jacobson v. Massachusetts, 197 U.S. 11, 25 (1905). 
56  Light v. United States, 220 U.S. 523, 536 (1911).  
57  54 U.S.C. § 100301.  
58  See New Mexico St. Game Comm‟n v. Udall, 410 F.2d 1197 (10th Cir. 1969).  
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happen in national parks.‖ Indeed, the principles underlying the parks‘ 
management policies reflect that the policies must: comply with current 
laws; prevent impairment of park resources; amplify conservation; 
maintain NPS authority in decision making; emphasize consultation and 
cooperation with local and tribal authorities; pursue best business practices; 
encourage consistency for ―one national park system‖; and reflect NPS 
goals, among other things.    

 

 
Figure 2: National Park Service Organization (Source: Adapted from 

<https://www.nps.gov/aboutus/NPS-Org-Chart.pdf>) 
 
3.1.3 Legal Authority of the National Park System  

All laws governing National Parks are compiled in Title 54 of the 
United States Code (USC.).59 As a federal agency, the NPS also promulgates 
regulations governing park use; NPS regulations are codified in Title 36 of 
the Code of Federal Regulations (CFR). Regulations are a higher authority 
than NPS policy (but lower than federal law). Therefore, regulations must 

                                                 
59  54 U.S.C. §§ 100101–320303.  

https://www.nps.gov/aboutus/NPS-Org-Chart.pdf
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not conflict with laws. 36 CFR contains regulations applying ―to all persons 
entering, using, visiting, or otherwise within the boundaries of federally 
owned lands and waters administered by the National Park Service.‖60 
Beyond regulations that apply to all parks, the superintendent of a park 
may also establish park specific regulations.61   

Because regulations have the force of law, violating them carries a 
possible criminal penalty.62 The case of Samantha Dehring is illustrative: 
Samantha, a 25 year-old woman, ―is facing four days in jail, [and] a one-
year ban from Yellowstone National Park and other penalties for not 
staying far enough away from a grizzly bear and her cubs during an 
encounter.‖63 Yellowstone National Park‘s regulations require park visitors 
to remain ―at least 100 yards (91 M) away from bears and wolves, and at 
least 25 yards (23 m) away from all other animals, including bison and 
elk.‖64 A YouTube video of Samantha Dehring shows the young woman 
dangerously close to a bear, just before it charged at her (see Figure 3).65  
 

 
 

Figure 3: A video of Samantha Dehring (Source: NPS, 
<https://nps.gov/yell/playyourvisit/safe>) 

  
Yellowstone National Park‘s authority to create regulations to control 

behaviour within the park comes from the NPS, whose authority comes 
from Congress. Consistent with law, and based upon maintaining public 
health and safety, protection of the environment or natural or cultural 
resources, a Park‘s superintendent may: ―(1) Establish, for all or a portion of 
a park area, a reasonable schedule of visiting hours, impose public use limits, 
or close all or a portion of a park area to all public use or to a specific use or 
activity; (2) Designate areas for a specific use or activity, or impose conditions 
or restrictions on a use or activity‖66 So, although all parks within the 

                                                 
60  36 C.F.R. § 1.2(a).  
61  36 C.F.R. § 1.5.  
62  See 36 C.F.R. § 1.3; 18 U.S.C. § 1865.  
63  Joe Hernandez, 'A woman was given 4 days in jail for getting too close to grizzlies in Yellowstone' 

NPR News (10 October 2021), <https://www.wpr.org/woman-was-given-4-days-jail-getting-too-

close-grizzlies-yellowstone, accessed on 20 May, 2023; See also, Illinois woman charged in 

Yellowstone case involving a grizzly receives four days in federal custody and fines, NPS (7 October 

2021), <https://www.nps.gov/yell/learn/news/211007.htm>, accessed 20 May 2023.  
64  Yellowstone Safety, NPS, <https://www.nps.gov/yell/planyourvisit/safety.htm> (last updated Oct. 

4, 2021) accessed on 20 May, 2023; See also Yellowstone Regulations, NPS, 

<https://www.nps.gov/yell/planyourvisit/rules.htm>, accessed 20 May, 2023.  
65  Inside Edition, Woman Arrested for Getting Too Close to Bear: Cops, YouTube (July 31, 2021), 

<https://youtu.be/fiFYnks_vJo>, accessed 20 May 2023.  
66  36 C.F.R. § 1.5(a).  

https://nps.gov/yell/playyourvisit/safe
https://www.wpr.org/woman-was-given-4-days-jail-getting-too-close-grizzlies-yellowstone
https://www.wpr.org/woman-was-given-4-days-jail-getting-too-close-grizzlies-yellowstone
https://www.wpr.org/woman-was-given-4-days-jail-getting-too-close-grizzlies-yellowstone
https://www.nps.gov/yell/planyourvisit/safety.htm
https://www.nps.gov/yell/planyourvisit/safety.htm
https://www.nps.gov/yell/planyourvisit/rules.htm
https://youtu.be/fiFYnks_vJo
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national park system are controlled by one law, each park may also have 
park specific regulations applicable only within that park.  

Park specific regulations are found within each park‘s 
Superintendent‘s Compendium,67 which are enforceable pursuant to the 
authority given the superintendent of each park.68  These compendiums are 
updated yearly and serve as public notice required under 36 CFR § 1.7.69 It 
is important that all national parks are governed by one law, which sets 
general national standards on governance, standards, general protection of 
the land, and more.70 However, it is equally important that each park has its 
own regulations governing specific features or issues within that park.71 For 
example, in parks like Yellowstone where there is a need to protect bears 
from people and people from bears, the Superintendent‘s Compendium for 
that park will have bear specific regulations.72 However, it would not make 
sense to have a law about bear management in a park like Grand Canyon 
National Park, where bears are not a factor in park management.  

Regulations violated in National Parks do not go unpunished. The 
Yellowstone National Park‘s Superintendent‘s Compendium explicitly 
states the punishment for violating its regulations:  

―A person, who violates any provision of the regulations found in 
36 CFR, Parts 1-7, or provisions of this Compendium, is subject to 
a fine as provided by law (18 USC. 3571) up to $5,000 for 
individuals and $10,000 for organizations, or by imprisonment not 
exceeding six months (18 USC. 3559), or both, and shall be 
adjudged to pay all court costs associated with any court 
proceedings. In addition, to any fines or imprisonment an 
individual may be subject to a period of probation not to exceed 
five years in length (18 USC 3561).‖73  

Samantha Dehring learned this first-hand. Finally, NPS management 
must also adhere to executive orders. Executive orders are the President‘s 
directives to agencies.   
  

                                                 
67  See, e.g., Superintendent’s Compendium, NPS, 

<https://www.nps.gov/yell/learn/management/compendium.htm> (last updated June 21, 2021) 

accessed on 20 May 2023; See also Edward T. Keable et al., Grand Canyon National Park 

Compendium, NPS (17 August  2021), 

<https://www.nps.gov/grca/learn/management/upload/grca-supt-compendium.pdf>, accessed on 

20 May 2023.  
68  36 C.F.R. § 1.5; See also, Management Policies 2006, supra note 1, at 41–42 (noting that the Park 

Service recognizes the need for special designations within certain parks or areas).  
69  Superintendent’s Compendium, supra note 67.  
70  See Title 54 of the United States Code; Title 36 of the Code of Federal Regulations; Management 

Policies 2006.  
71  See Superintendents Compendiums for each park, two examples of which are referenced supra 

note 67.  
72  See Sarah Davis & Cameron Sholly, Yellowstone National Park Superintendent’s Compendium, 

NPS 8, 12–14, 21, 31–32 (2021), 

<https://www.nps.gov/yell/learn/management/upload/Yellowstone-SUPERINTENDENT-

SCOMPENDIUM-2021_Signed.pdf> (designating specific areas for bear protection and 

regulating the use of certain bear safe products).  
73  Davis & Sholly, supra note 72, at 6.  

https://www.nps.gov/yell/learn/management/compendium.htm
https://www.nps.gov/yell/learn/management/compendium.htm
https://www.nps.gov/grca/learn/management/upload/grca-supt-compendium.pdf
https://www.nps.gov/yell/learn/management/upload/Yellowstone-SUPERINTENDENT-S-COMPENDIUM-2021_Signed.pdf
https://www.nps.gov/yell/learn/management/upload/Yellowstone-SUPERINTENDENT-S-COMPENDIUM-2021_Signed.pdf
https://www.nps.gov/yell/learn/management/upload/Yellowstone-SUPERINTENDENT-S-COMPENDIUM-2021_Signed.pdf
https://www.nps.gov/yell/learn/management/upload/Yellowstone-SUPERINTENDENT-S-COMPENDIUM-2021_Signed.pdf
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3.1.4 Interplay of State and Federal Laws within the Parks  
The laws of the United States are fully applicable in national parks, 

and state law does not control what happens inside of park boundaries. 
However, that is not to say that national parks are havens from state laws. 
For example, Yellowstone National Park is ―under the sole and exclusive 
jurisdiction of the United States. All the laws applicable to places under the 
sole and exclusive jurisdiction of the United States shall have force and 
effect in [Yellowstone].‖74 However, if someone commits a crime in 
Wyoming and flees to Yellowstone, the law specifically allows for fugitives 
to be served process and be subject to Wyoming‘s laws.75  

Interestingly, when Congress first passed this law, there was also a 
clause that made all of Wyoming‘s laws (that were not contradicted by 
federal law) applicable within Yellowstone, but Congress later repealed this 
clause.76 Now, Congress has made this situation applicable to all federal 
lands. 18 USC § 13 says that anyone who ―is guilty of any act or omission 
which, although not made punishable by any enactment of Congress, 
would be punishable if committed or omitted within the jurisdiction of the 
State . . . in which such place is situated . . . shall be guilty of a like offense 
and subject to a like punishment.‖77 There are several notable things about 
this statute. First, this law applies to all federal lands, including national 
parks. Second, if there is already a federal law or regulation dealing with 
the crime committed on federal land that law will apply. But if the state in 
which that federal land lies has a law making some act illegal and no 
federal law covers that activity, this federal law adopts the state law as its 
own. Third, there is a distinction here that may not be apparent at first but 
is notable. This law does not give states jurisdiction to enforce their laws 
within federal lands it adopts state law as its own. This means that the 
federal government still has law enforcement power within the parks, the 
law did not give any of that power to states.78 To summarize, if someone 
commits an act within a national park that is a crime within the state that 
the federal park is located in, but for which federal law has no law against, 
18 USC § 13 makes that state crime a federal crime, and the federal 
government can prosecute the act as illegal under a federal law. But 
ultimately, the federal government will decide whether to prosecute this 
crime, the state has no authority to do so because the act was committed on 
federal land, outside of the jurisdiction of the states.79  
  

                                                 
74  16 U.S.C. § 24.  
75  See Ibid.  
76  Compare Act of May 7, 1894, Ch. 72, § 3, 28 Stat. 73 (“[I]f any offense shall be committed in 

said Yellowstone . . . which offense is not prohibited . . . by any law of the United States or by any 

regulation of the Secretary of the Interior, the offender shall be subject to the same punishment as 

the laws of the State of Wyoming . . . .”) with 16 U.S.C. § 25 (repealing that law).  
77  18 U.S.C. § 13.  
78  See 18 U.S.C. § 3231.  
79  For a much more detailed discussion of the applicability of state laws within federal jurisdiction, 

see also Warren H. Pillsbury, 'Law Applicable to National Parks and Other Federal Reservations 

Within a State' (1934) 22 Cal. L. Rev. 152.   
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3.2 Designation of Nation Parks and Management  
 
3.2.1 Criteria for Selecting New National Park Units  

An Act of Congress may create a new national park, but it is the NPS 
that recommends new areas to be protected through special resource studies.80 
Any potential additions to the national parks should contribute in their own 
special way to represent the natural and cultural resources of our nation.81 The 
NPS, therefore, has four criteria when determining whether to recommend a 
new addition to the NPS: the addition must (1) possess nationally significant 
natural or cultural resources, (2) be a suitable addition to the system, (3) be a 
feasible addition to the system, and (4) require direct NPS management rather 
than protection by other agencies or the private sector.82 This ensures that only 
the most outstanding examples of the nation are managed by the NPS, other 
agencies and institutions may manage the rest.83    

To meet each of the four main criteria above, the NPS will look at 
numerous factors for recommending a new national park unit. To 
determine whether an area is nationally significant under number (1) 
above, the NPS will determine (a) whether it is an outstanding example of a 
particular type of resource, (b) whether it possesses exceptional value or 
quality in illustrating the natural or cultural themes of our nation‘s heritage, 
(c) whether it offers superlative opportunities for public enjoyment or 
scientific study, and (d) whether it retains a high degree of integrity as a 
true, accurate, and relatively unspoiled example as a resource.84 To 
determine whether it is suitable under number (2) above, the NPS will 
determine, on a case-by-case basis, whether there are other similar areas 
already protected by the NPS, or other federal, state, local, or private 
agencies.85 Some of the factors looked at in this determination are the 
character, quality, quantity, or combination of resource values; the rarity of 
the resources; the educational potential; and similar resources already 
protected and whether the proposed new area would expand, enhance, or 
duplicate opportunities already found in other comparably managed 
areas.86 To determine the new area‘s feasibility under number (3) above, the 
area must be (a) of sufficient size and configuration to ensure sustainable 
protection and enjoyment, and (b) capable of efficient administration at a 

                                                 
80  U.S. Dept. of Interior, Management Policies 2006 at 8 (2006), 

<https://www.nps.gov/subjects/policy/upload/MP_2006.pdf>, accessed on 20 June 2023. For 

example, the NPS is currently conducting a study to determine whether to add Fort Ontario as a 

new National Park. New York currently owns and manages the site, but it has been threatened 

with budget cuts. Rob Hotakainen, NPS studying N.Y. Holocaust shelter as possible park site, (28 

October 2021); See also 54 U.S.C. § 100507 (directing the Secretary of the Interior to recommend 

areas to study for inclusion in the park system, which shall be studied by the NPS when Congress 

authorizes it).  
81  Management Policies 2006, supra note1, at 8.  
82  Ibid.  
83  Ibid.  
84  Ibid. at 8–9.  
85  Ibid.   
86  Ibid.  

https://www.nps.gov/subjects/policy/upload/MP_2006.pdf


ISSN 2564-016X | Journal of Environmental Law & Policy | 03 (03) (December 2023): 04 
<https://doi.org/10.33002/jelp030304> 

 
The United States National Park System:  

Overview, Challenges and Policy Recommendations for China 
 
 

 

121 
James Brien and Yanmei Lin 

reasonable cost.87 The factors for feasibility include: size; configuration; 
current and potential uses; landownership; public enjoyment potential; 
costs; access; threats to the resources; staffing requirements; zoning; the 
level of support; and the potential economic/socioeconomic impacts.88 To 
determine the final factor, (4), above, the NPS will only accept the 
management of the area if they determine that NPS is the ―clearly superior 
alternative‖ to other current management (other federal agencies, state, local, 
or private management).89 If an area meets the nationally significant criteria, 
but not others, the NPS and a non-federal management entity might enter an 
agreement to make a ―heritage area‖ rather than a new unit of the NPS.90  

For example, in 2009, Congress directed the NPS to conduct studies 
on twelve new potential sites for NPS management.91 Congress directed the 
NPS to conduct a special resource study to determine whether the area met 
the four criteria for federal protection listed above.92 After conducting the 
study, NPS determined that the area was both nationally significant and 
suitable for inclusion in the national park service; however, it was not 
feasible for the NPS to maintain.93 Because it was not feasible, NPS did not 
make a finding on whether there was a need for direct NPS management.94  
 
3.2.2 Zoning Management   

Each park maintains a zoning system with permissible uses 
designated in each area. Zoning within a National Park is approved within 
each park‘s general management plan.95 Management zones are set up 
within each park that outlines appropriate uses and facilities necessary to 
support the intended uses of specific parts of the park.96 These zones 
illustrate the differences in intended resource conditions, visitor 
experiences, and management activities within the park.97 The only barrier 
to these management zoning plans are when areas within the park have 
been designated as wilderness.98 When an area has been zoned as a 
wilderness area, any other zoning within that area may not diminish or 
reduce the maximum protection afforded to the area by its wilderness 
designation.99 Indeed, the NPS is bound by wilderness laws as well and 

                                                 
87  Ibid.  
88  Ibid.  
89  Ibid.   
90  See ibid. at 9–10 for more information.   
91  See Omnibus Public Land Management Act of 2009, Pub. L. No. 111-11, §§ 7201–12, 123 Stat. 

991, 1205–12.  
92  Ibid.  
93  See Battle of Camden and Historic Camden Special Resource Study, NPS 2–3 (2015), 

<https://parkplanning.nps.gov/document.cfm?parkID=525&projectID=33779&documentID=68991>, 

accessed on 21 June 2023.  
94  Ibid. For more documents related to park planning, see <https://parkplanning.nps.gov/parks.cfm>, 

accessed on 21 June 2023.  
95  Management Policies 2006, supra note 1, at 24.  
96  Ibid.  
97  Ibid.  
98  Ibid. at 81.  
99  Ibid.  

https://parkplanning.nps.gov/document.cfm?parkID=525&projectID=33779&documentID=68991
https://parkplanning.nps.gov/parks.cfm
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citizens may bring suit if the NPS is carrying out prohibited activities 
within a wilderness area.100  
 

 
Figure 4: Wilderness Review (Source: NPS, Management Policies 2006, page 80). 

 
The Wilderness Act, discussed above, allows Congress to designate 

an area as wilderness (see Figure 4 for the process of designating a 
wilderness area).101 A wilderness area should be: untrammeled by humans; 
undeveloped and in its primeval state without permanent improvements or 
habitation; affected only by the forces of nature and not human work; 

                                                 
100  See, e.g., Wilderness Watch v. Mainella, 375 F.3d 1085 (11th Cir. 2004) (NPS‟s use of passenger 

vans across wilderness area is not an acceptable use).  
101  Wilderness Act, Pub. L. No. 88-577, 78 Stat. 891 (1964), <https://uscode.house.gov/statutes/pl/88/577.pdf>, 

accessed on 10 July 2023.  

https://plus.lexis.com/document/?pdmfid=1530671&crid=aca6e97e-5cb1-4726-8a30-f85f64db7a41&pddocfullpath=%2Fshared%2Fdocument%2Fanalytical-materials%2Furn%3AcontentItem%3A5NVD-GF40-00CT-V07N-00000-00&pdcontentcomponentid=156180&pdteaserkey=&pdislpamode=false&pdworkfolderlocatorid=NOT_SAVED_IN_WORKFOLDER&ecomp=-t4hk&earg=sr0&prid=796bca23-5740-4f69-8ccd-55b69fdac5aa
https://uscode.house.gov/statutes/pl/88/577.pdf
https://uscode.house.gov/statutes/pl/88/577.pdf
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protected and managed to preserve its natural conditions; and allow for 
solitude and primitive recreation.108 Once Congress designates an area as 
wilderness, a whole host of other restrictions are added to the land.102 A 
national park, though meant to be enjoyed by the public, should also be 
preserved for future generations, and the natural beauty and processes 
should be preserved. Therefore, most parks should be designated as 
wilderness. For example, more than 90% of the Grand Canyon National 
Park has been proposed for wilderness.103 Although Congress has yet to act 
on Grand Canyon‘s proposed wilderness,104 the NPS still manages the land 
as if it were wilderness.105  

The Grand Canyon General Management Plan from 1995 shows a 
good example of different management zones within a park.106 
Management zones are ―based on an evaluation of the congressionally 
established purposes of the park; the nature of the park's natural and 
cultural resources; all past, existing, and anticipated uses; and park 
management objectives.‖107 Grand Canyon designated three main zones in 
the park, with several other subzones.108 Natural Zones are lands and 
waters managed to conserve natural resources and ecological processes; 
they may be used by the public in ways that do not interfere with these 
resources and processes.109 Cultural Zones are lands managed for the 
preservation, protection, and interpretation of cultural resources, providing 
for public use and enjoyment.110 Development Zones are lands managed to 
provide and maintain facilities serving park visitors and managers.111 These 
are areas where park development and intensive use has substantially 
altered the natural environment; these impacts and the area should be as 
small as necessary to accommodate the required development and use.112 
Connecting development zones are Transportation Subzones: these are 
generally connected by paved roads or rail corridors and are no wider than 

                                                 
102  See ibid. at 77–88.   
103  National Park Service, General Management Plan: August 1995, U.S. Dept of Interior 20 (1995) 

<https://www.nps.gov/grca/learn/management/upload/GRCA_General_Management_Plan.pdf>, 

accessed on 10 July 2023.  
104  See Final Wilderness Recommendation 2010 Update: Grand Canyon National Park Arizona, 

National Park Service, U.S. Dept. of Interior (2010), 

<https://www.nps.gov/grca/learn/management/upload/Draft_2010_Final_Wilderness_Rec.pdf>, 

accessed on 20 September, 2023.  
105  Parks with Wilderness, National Park Service, 

<https://www.nps.gov/subjects/wilderness/wildernessparks.htm> (last updated July 27, 2021), 

accessed on 10 July 2023. “Many national park units have „other categories of wildernesses - 

lands not designated, but managed as wilderness per NPS policy. Together with NPS designated 

wilderness, this means over 80 percent of all NPS lands are managed as wilderness.”  
106  General Management Plan: August 1995, supra note 103.  
107  Ibid. at 19.  
108  Ibid. at 19–21.   
109  Ibid. at 19.  
110  Ibid.   
111  Ibid.   
112  Ibid. at 19–20.  

https://www.nps.gov/grca/learn/management/upload/GRCA_General_Management_Plan.pdf
https://www.nps.gov/grca/learn/management/upload/GRCA_General_Management_Plan.pdf
https://www.nps.gov/grca/learn/management/upload/Draft_2010_Final_Wilderness_Rec.pdf
https://www.nps.gov/subjects/wilderness/wilderness-parks.htm
https://www.nps.gov/subjects/wilderness/wilderness-parks.htm
https://www.nps.gov/subjects/wilderness/wilderness-parks.htm
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necessary for safe travel.113 Finally, Utility Subzones bring utilities into 
development zones from outside of the protected area.114  
 
3.2.3 Special Use Permits  

Generally, every park will have ―appropriate uses‖ that are allowed 
in each park.115 The NPS must define appropriate uses within each park 
because of the conflict in the Organic Act between ―conserv[ing] the 
scenery and the natural and historic objects and the wildlife therein and [] 
provid[ing] for the enjoyment of the same in such manner and by such 
means as will leave them unimpaired for the enjoyment of future 
generations.‖116 Parks, therefore, must determine appropriate uses (see 
Figure 5) by making sure they are (1) consistent with applicable laws, 
executive orders, regulations, and policies; (2) consistent with existing plans 
for public use and resource management; (3) mindful of the actual and 
potential effects on park resources and values; (4) mindful of the cost to the 
NPS; and (5) mindful of whether the public interest will be served.117  
 

 
Figure 5: New Approaches (Source: Adapted from Management Policies 

2006 at 99 (2006)) 
 

For activities that are not ―appropriate uses‖ to take place within a 
national park, an individual, group, or organization will need to get a 
special use permit (SUP) from the NPS.118 A SUP is needed when an entity 

                                                 
113  Ibid. at 20.  
114  Ibid.   
115  Management Policies 2006, supra note 1, at 98–107.  
116  Organic Act of 1916, NPS, <https://www.nps.gov/grba/learn/management/organic-act-of-

1916.htm> (Last updated April 22, 2021), accessed on 10 July 2023.  
117  Management Policies 2006, supra note 1, at 98.  
118  Special Use Permits (SUP), NPS, <https://www.nps.gov/frst/planyourvisit/special-use-permits-

sup.htm> (Last update Sept. 30, 2021), accessed on 20 August 2023; see also Special Use 

Permits, NPS, <https://home.nps.gov/depo/planyourvisit/special-usepermits.htm> (last updated 

August 6, 2021), accessed on 20 November 2023; Management Policies 2006, supra note 1, at 

https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
https://www.nps.gov/grba/learn/management/organic-act-of-1916.htm
https://www.nps.gov/frst/planyourvisit/special-use-permits-sup.htm
https://www.nps.gov/frst/planyourvisit/special-use-permits-sup.htm
https://www.nps.gov/frst/planyourvisit/special-use-permits-sup.htm
https://home.nps.gov/depo/planyourvisit/special-use-permits.htm
https://home.nps.gov/depo/planyourvisit/special-use-permits.htm
https://home.nps.gov/depo/planyourvisit/special-use-permits.htm
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wishes to do an activity that (1) provides a benefit just to them rather than 
the public at large, and (2) requires management from the NPS to protect 
park resources and the public interest.119 The NPS sets strict criteria to 
receive a SUP due to the special nature of a national park and its purpose. 
The activity must not: cause injury, damage, or impairments to park 
resources; be contrary to the purpose for which the park was established 
and the mission of the NPS; unreasonably impair the atmosphere of peace 
and tranquillity maintained in wilderness, natural, historic, or 
commemorative locations within the park; interfere with visitor use, access, 
and programs; interfere with park management or administration; interfere 
with concession operations or other public facilities; or present a clear and 
present danger to public health and safety.120 Often, the activities requested 
are special events, such as religious gatherings, ceremonies, and camps, or 
First Amendment activities of 25 people or more.121   

Sometimes, however, these special uses may be longer term, such as 
an agricultural use.122 These uses are typically governed by a historic use at 
the site, or if ―(1) they are authorized by the park‘s enabling legislation, (2) 
they are retained as a right subsequent to NPS land acquisition, (3) they 
contribute to the maintenance of a cultural landscape, or (4) they are carried 
out as part of a living exhibit or interpretive demonstration.‖123 An example 
of (2) above is shown in Drakes Bay Oyster Co. v. Jewell.124 In that case, an 
oyster harvesting operation sold its land to the United States to be a part of 
the Point Reyes National Seashore.125 However, as a part of the sale, the 
oyster company retained a 40-year permit to continue operating the 
harvesting of oysters from the area.126 The permit said that at the end of the 
40 years, a SUP may be issued to continue the operations in accordance with 
NPS regulations.127 When the permit expired, the Secretary decided not to 
renew it.128 The oyster company brought suit, challenging the Secretary‘s 
decision to let the permit lapse.129 The court held that the Secretary had 
statutory discretion on whether to extend or deny a new permit and did not 
intercede in his discretionary decision.130    
 
 

                                                                                                                             
112–18; NPS, Director‟s Order #53: Special Park Uses, U.S. Dept. of Interior (23 February 2010), 

<https://www.nps.gov/policy/DOrders/DO53.htm>, accessed on 10 July 2023.  
119  Special Use Permits (SUP), NPS, <https://www.nps.gov/frst/planyourvisit/special-use-permits-

sup.htm> (Last update Sept. 30, 2021), accessed on 20 July 2023.  
120  Ibid.  
121  Ibid.  
122  Management Policies 2006, supra note 1, at 116.  
123  Ibid.  
124  Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073 (2014).  
125  Elena Idell, 'A Battle Over Oysters: Drakes Bay Oyster Co. v. Jewell and its Aftermath' (2018) 10 

Golden Gate U Envtl L J 33, 42.  
126  Ibid.  
127  Ibid. at 43.  
128  Drakes Bay Oyster Co. v. Jewell, 747 F.3d 1073, 1077 (2014).  
129  Ibid.  
130  Ibid. at 1078.  

https://www.nps.gov/policy/DOrders/DO53.htm
https://www.nps.gov/frst/planyourvisit/special-use-permits-sup.htm
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4. MEETING THE CHALLENGES: SPECIFIC ISSUES FACING THE US 
NATIONAL PARKS  

  
The United States‘ national parks face many threats. From a lack of 

funding to climate change to an overabundance of visitors, America‘s 
national parks need strong protections to maintain their wild and natural 
states. Better NPS management can solve some issues; however, some need 
collaboration between the NPS and other federal or local agencies. Other 
issues need congressional action, and some will need a worldwide effort to 
solve. But countries looking to implement their own national park systems 
can be better off by recognizing and learning from issues facing America‘s 
national parks. Subsection a briefly discusses some issues facing America‘s 
National Parks. Subsections b–e go into more detail on lessons that America 
has learned in its more than one-hundred years managing national parks.  
  
4.1 A Quick Summary of Some Issues Facing US National Parks    
 
4.1.1 Lack of Funding for the National Park Service  

One perennial issue facing US national parks is their lack of funding. 
―For decades, budgets for park operations have fallen far short of basic 
needs, failing to keep pace with either the physical expansion of the system 
or the growing complexity of its mission.‖131 Indeed, Congress appropriates 
to the NPS an amount far short of the value Americans place on the parks, 
and far short of what the parks need to face the challenges ahead.132 
Currently, the Park Service has deferred maintenance on projects totalling 
$11.9 billion –– almost four times the amount Congress gave the NPS in 
2021.133 The lack of funding also means the NPS cannot purchase land that 
Congress has authorized purchases for. Congress should increase the NPS‘s 
budget, not only because of the high value Americans place on the parks, 
but also because there are actual economic benefits from national parks; for 
every $1 in taxpayer funds spent on parks, at least $4 in economic benefits 
came back to the US economy.134  
 
4.1.2 Invasive Species Destroying Natural Ecosystems  

Another concern facing the parks is invasive species, which are non-
native organisms that overpopulate and negatively alter their new 

                                                 
131  Howard H. Baker and J. Bennett Johnston, Advancing the National Park Idea: National Parks 

Second Century Commission Report (2009) 38 
132  The Conversation, Americans Value National Parks, but Funding Is Lacking, U.S. NEWS (Aug. 

19, 2016), <https://www.usnews.com/news/articles/2016-08-19/americans-value-national-parks-

but-funding-is-lacking>, accessed on 10 July, 2023; Rob Hotakainen, 'National parks face tough 

calls battling climate change' (E&E NEWS, 5 November 2021).  
133  Congress gave the NPS $3.1 billion in 2021, only 7% of which is actually budgeted for 

construction. What is Deferred Maintenance?, NPS, 

<https://www.nps.gov/subjects/infrastructure/deferred-maintenance.htm>, (last updated January 

15, 2021); National Park Service: FY2021 Appropriations, Cong. Res. Serv. (last updated Oct. 12, 

2021), <https://crsreports.congress.gov/product/pdf/IF/IF11661>; Baker & Johnston, supra note 

138, at 38.  
134  Ibid.  

https://www.usnews.com/news/articles/2016-08-19/americans-value-national-parks-but-funding-is-lacking
https://www.usnews.com/news/articles/2016-08-19/americans-value-national-parks-but-funding-is-lacking
https://www.usnews.com/news/articles/2016-08-19/americans-value-national-parks-but-funding-is-lacking
https://www.nps.gov/subjects/infrastructure/deferred-maintenance.htm
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environment. In 2009, invasive species caused at least $20 billion in 
damages to park lands.135 Invasive species can displace native organisms 
and even kill them. Indeed, the mission of the NPS is to preserve America‘s 
natural and cultural resources unimpaired –– an invasive species is 
antithetical to that mission. The best method for controlling invasive species 
is to prevent them in the first place; once they have a foothold in an area it 
becomes much more difficult and expensive to eradicate them.136 So the 
NPS tries to identify invasive species early after their introduction, then the 
NPS can effectively remove them from an area.137 Finally, when all else fails 
and the species has established a population, the park service moves into 
―long-term control and eradication.‖138 The goal here is either to completely 
eradicate the species, which can be very costly, or to control the species ―so 
that it does as little harm as possible to the park and visitors.‖139 Animals 
are not the only concern either; plants can also be costly and damaging 
invasive species.140 Indeed, over 1.4 million acres of NPS land are infested 
with invasive plants, and only 43,000 of those acres are considered 
controlled.141  
 
4.1.3 Overabundance of Native Wildlife  

Beyond invasive species, the NPS must also manage native animals. 
Two major problems exist with native wildlife management within national 
parks. First, animals, unlike humans, do not recognize boundaries and may 
travel outside of protected areas into human developments and be hurt or 
cause damage. Second, when the protected area is not large enough to 
sustain an appropriate amount of apex predators, species such as elk or 
bison may grow too large and cause damage to natural ecosystems within 
parks.142 For the first problem, the NPS has long recognized the need to 
establish wildlife corridors between protected areas to connect diverse 
populations of species and to decrease harmful human-animal 
encounters.143 Another good practice is for nearby protected areas to openly 
communicate and plan wildlife management across boundaries. The Crown 
of the Continent in northern Montana and southern Canada, which 

                                                 
135  Baker & Johnston, supra note 131, at 35.   
136  Managing Invasive Animals, NPS, <https://www.nps.gov/subjects/invasive/managing-invasive-

animals.htm> (last updated May 12, 2021), accessed on 10 May 2023.  
137  Ibid.  
138  Ibid.  
139  Ibid.  
140  See Invasive Plants, NPS, <https://www.nps.gov/subjects/invasive/plants.htm>, accessed on 21 

July 2023.  
141  Ibid.  
142  See, e.g., Wildlife Management, NPS, <https://www.nps.gov/thro/learn/nature/wildlife-

management.htm> (last updated August 13, 2020), accessed on 10 April 2023. For other examples 

of how the Fish and Wildlife Service encourages wildlife migration see Wildlife Corridors, U.S. 

Fish & Wildlife Service, <https://fws.gov/refuges/features/wildlife-corridors.html> (last updated 

31 October  2019), accessed on 20 June 2023.  
143  See Caltrans and NPS Retrofit Project Helps Wildlife Cross Highway 118, NPS (14 April 2021), 

<https://www.nps.gov/samo/learn/news/caltrans-and-nps-retrofit-project-helps-wildlife-cross-

highway-118.htm>; Crown Managers Partnership, <https://www.crownmanagers.org/about-the-

crown> , accessed on 20 May 2023.  
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includes Glacier National Park, is an example of transboundary 
management of protected areas.144   

Moving to the second major issue concerning native wildlife 
management within parks: what can park managers do when a lack of 
natural predators causes populations of elk, bison, and other animals to 
skyrocket and cause harm to the ecosystem? Two options are available to 
park managers: Yellowstone provides examples of both. Yellowstone 
National Park has had to manage an overabundance of elk and bison for 
many years. The first method park managers have used is reintroducing 
wolves into Yellowstone. Wolves had been extinct in the park for close to 70 
years, and during this time the elk population had exploded, causing 
ecological damage to native plant life and ecosystems.145 Before wolf 
reintroduction, the elk population was at an unsustainable high of almost 
19,000 elk.146 18 years after wolf reintroduction, the elk population was at a 
worrisome low of less than 4,000 elk.147 Now the populations of both have 
stabilized and there is a healthier population of about 7,000 elk.148 The 
reintroduction of natural predators helped stabilize an overabundant elk 
population and helped the overall ecosystem in the park to improve.149 
Ultimately, the park service will restore a once native species to an area 
only when: (1) sufficient habitat exists to support the species; (2) 
management of the species can prevent serious threats outside the park; (3) 
the restored species most nearly resembles the previous native species; and 
(4) the elimination of the native species was human caused.150  

Another method park managers use to manage an unhealthy 
overabundance of wildlife in Yellowstone is culling. Some animal 
populations, like bison, were not affected by wolf reintroduction in the park 
and needed a different tool.151 Eight federal, state, and tribal entities work 
together as part of the Interagency Bison Management Plan to maintain a 
healthy number of bison in and around the park.152 The meat and hides of 
the culled bison are given to tribal members as part of the NPS‘s 
cooperative Plan.153   

                                                 
144  Crown Managers Partnership, <https://www.crownmanagers.org>, accessed on 20 May 2023.  
145  Douglas Smith et al., Wolf Restoration in Yellowstone: Reintroduction to Recovery, 24 

Yellowstone Science, <https://www.nps.gov/articles/wolf-restoration-in-yellowstone-

reintroduction-to-recovery.htm>, accessed on 10 July 2023.  
146  Yellowstone Elk, NPS, <https://www.nps.gov/yell/learn/nature/elk.htm> (last visited November 

10, 2021), accessed on 10 July 2023.  
147  Ibid.   
148  Ibid.   
149  Wolf Restoration, NPS, <https://www.nps.gov/yell/learn/nature/wolf-restoration.htm>, accessed 

on 10 July 2023.  
150  Ibid.  
151  Questions & Answers about Bison Management, NPS, 

<https://www.nps.gov/yell/learn/management/bisonmanagement-faqs.htm> (last updated February 

24, 2021), accessed on 10 July 2023.  
152  Ibid.  
153  Ibid.  
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Figure 5: Healthy Regrowth of Vegetation after the Re-Introduction of 
Natural Predators for Elk in Yellowstone National Park.154 

 
4.1.4 Climate Change  

Another major issue negatively impacting national parks is climate 
change. From forest fires destroying ancient sequoias in Sequoia National 
Park,155 to Glacier National Park losing its glaciers,156 –– to drought, flooding, 
heat waves, sea-level rise, and other climate change related disasters –– park 
managers are having to make difficult decisions on what and how to protect 
America‘s most wonderful natural resources.157 The NPS has developed an 
adaptation framework that allows park managers to Resist climate change 
when feasible; accept climate change when infeasible, small, or acceptable; or 

                                                 
154  William J. Ripplea and Robert L. Beschta, „Wolf Reintroduction, Predation Risk, and Cottonwood 

Recovery in Yellowstone National Park‟ (2003) 184 Forest Ecology and Management 299–313, 

<https://doi.org10.1016/S0378-1127(03)00154-3>. 
155  Associated Press, California Wildfires Make A Run Toward A Giant Sequoia Grove, NPR (18 

September 2021), <https://www.npr.org/2021/09/18/1038635790/california-wildfires-threaten-

giant-sequoia-grove>, accessed on 10 July 2023.  
156  Status of Glaciers in Glacier National Park, USGS, 

<https://www.usgs.gov/centers/norock/science/retreatglaciers-glacier-national-park?qt-

science_center_objects=0#qt-science_center_objects>, accessed on 10 November 2023 (predicting 

Glacier National Park will have no glaciers left by 2100).  
157  See Rob Hotakainen, 'National parks face tough calls battling climate change', E&E NEWS, 5 

November 2021; see also Baker & Johnston, supra note 129, at 26.  
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direct change in a desirable direction when feasible.158 An analogy is that 
climate change is like a strong wind pushing a sailboat (parks):  

―To accept is to lower the sails and allow the boat to move with the 
winds, arriving wherever they lead. To direct is to use the winds, 
via sails and rudder, to steer the boat to a specific new preferred 
destination, both far from home port and from where the winds 
alone would take it. To resist is to lower the sail and fight the 
prevailing winds, using a motor to attempt to return to home 
port.‖159  

Each park will have to assess which of the three strategies is best 
suited to them.  
 
4.1.5 Too Many Visitors Damaging Park Resources  

 Finally, some parks face an issue of having become so popular that 
visitors ―love them to death.‖160 As national parks become more popular, 
the tension between ―enjoyment‖ and ―protection‖ becomes ever tauter. 
Increased visitors to national parks interfere with wildlife, and bring 
increased vandalism, trash, and reckless behaviour.161 Some parks manage 
excess vehicles by not allowing private vehicles into the parks; visitors must 
hike or ride on free shuttle buses within the park.162 Other parks limit the 
number of cars allowed per day, or people allowed per hour, in the most 
popular areas or trails.163 Yet others are turning to selfie stations, timed 
tickets, algorithms, and autonomous vehicles164 –– there is no easy answer, 
and sometimes parks just need to limit visitors to protect natural resources. 
Indeed, because of the NPS‘s mandate to leave park resources unimpaired 
for future generations, conservation should be prioritized over 
enjoyment.165 For example, parks sometimes try to increase development to 
accommodate more visitors but courts enjoin them from continuing due to 
their protection mandate.166  

                                                 
158  National Park Service, „Planning for a Changing Climate: Climate-Smart Planning 

and Management in the National Park Service‟, (2021) 9, 

<https://irma.nps.gov/DataStore/DownloadFile/662814>, accessed on 12 July 2023.  
159  National parks face tough calls battling climate change, supra note 156.  
160  See Dayton Duncan, 'Are We Loving Our National Parks to Death?' New York Times (6 August 

2016), <https://www.nytimes.com/2016/08/07/opinion/sunday/are-we-loving-our-national-parks-

to-death.html>, accessed on 10 July 2023.  
161  Katherine Gammon, 'US National Parks are overcrowded. Some think "selfie stations" will help' 

The Guardian (31 August 2021), <https://www.theguardian.com/environment/2021/aug/31/us-

national-parks-crowd-controlstrategies>, accessed on 10 July 2023.  
162  See, e.g., Zion Canyon Shuttle System, NPS, <https://www.nps.gov/zion/planyourvisit/zion-

canyon-shuttlesystem.htm>, accessed on 10 July 2023.  
163  See, e.g., Glacier Basic Information, NPS, 

<https://www.nps.gov/glac/planyourvisit/basicinfo.htm>, accessed on 10 July 2023 (giving notice 

that in 2021 Glacier National Park instituted an online reservation system for getting a daily pass 

on the Going-to-the-Sun Road, the most popular corridor in Glacier); Associated Press, 'Iconic 

sheer trail at Zion National Park to require permits' E&E NEWS, 6 December 2021.  
164  Gammon, supra note 160.  
165  See National Parks Conservation Ass‟n v. U.S. Dept. of the Interior, 835 F.3d 1377 (11th Cir. 

2016).  
166  See Sierra Club v. Lujan, 716 F.Supp. 1289 (D. Ariz. 1989) (ordering a preliminary injunction on 

the park from constructing a hotel and restaurant on the North Rim of the Grand Canyon).  

https://irma.nps.gov/DataStore/DownloadFile/662814
https://www.nytimes.com/2016/08/07/opinion/sunday/are-we-loving-our-national-parks-to-death.html
https://www.nytimes.com/2016/08/07/opinion/sunday/are-we-loving-our-national-parks-to-death.html
https://www.theguardian.com/environment/2021/aug/31/us-national-parks-crowd-controlstrategies
https://www.theguardian.com/environment/2021/aug/31/us-national-parks-crowd-controlstrategies
https://www.nps.gov/zion/planyourvisit/zion-canyon-shuttle-system.htm
https://www.nps.gov/zion/planyourvisit/zion-canyon-shuttle-system.htm
https://www.nps.gov/zion/planyourvisit/zion-canyon-shuttle-system.htm
https://www.nps.gov/glac/planyourvisit/basicinfo.htm
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4.2. Indigenous Peoples and Protected Lands: A Forced Relocation  
Native peoples once lived in national parks, indeed, they used the 

area‘s resources for sustenance; in some areas, and Indigenous people had 
utilized ―park resources‖ for 10,000 years prior to European settlers and 
―protection‖ of the land.167 These peoples, like Oglala Sioux spiritual leader, 
Black Elk, were forced off of their lands and relocated to less desirable 
places: ―the Americans had ‗made little islands for [Native Americans] and 
other little islands for the four-leggeds [animals],‘ and every year the two 
were moving farther and farther apart. In short, Black Elk understood all 
too well that wilderness preservation went hand in hand with native 
dispossession.‖168 Native Americans lived in and depended on Yellowstone 
for thousands of years, even after the creation of Yellowstone Park. Native 
Tribes endured conflicts, legal challenges, and forced removal for decades 
after the creation of the park, until eventually the government had fully 
displaced Native Americans from parks. The same trend has occurred in 
many of America‘s national parks.169 Now, a person who refuses to give up 
possession of land lying within a national park may face trespass charges.170 
Further, there are many sacred places within protected areas that Native 
Americans are now excluded from.171 Indeed, due to the largely natural 
states that many native peoples kept their land in, ―Large parts of 
Indigenous peoples‘ customary territories are now national parks and other 
kinds of protected areas dedicated to the long-term conservation of 
biodiversity.‖172 In some of these ―protected‖ areas, Indigenous peoples 
have been deprived of their land, in others, they have been allowed to 
remain, but deprived of the governance of the land.173   

Looking back, major tragedies took place in the US government‘s 
―protection‖ of lands –– a newly formed system would do well to learn 
from these tragedies and find a better solution for the protection of 
ecological resources and Indigenous peoples‘ rights. Indeed, new 
international conventions call for biodiversity conservation that recognizes, 
respects, and supports Indigenous peoples‘ conservation achievements and 
for working with them to respect their ownership, sovereignty, rights, and 
responsibilities.174 In an ideal situation, some areas would be conserved as 
strict wilderness with Indigenous people‘s free, prior, and informed 
consent; some would be protected from harmful human activities or 

                                                 
167  American Indians, NPS, <https://www.nps.gov/glac/learn/education/american_indians.htm>, 

accessed on 10 July 2023.  
168  Mark David Spence, Dispossessing the Wilderness: Indian Removal and the Making of the 

National Parks (1999) 13.  
169  See generally ibid; see also ibid. at 105–06 (“If anything, Yellowstone served as a prelude for 

later conflicts between government officials and native groups at other national parks.”).   
170  See 54 U.S.C. § 103304.  
171  See Andrea Salcedo, 'National Park Service investigates video showing a ranger using a Taser on 

a Native American man walking his dog off-trail' Washington Post, 30 December 2020. 
172  Stan Stevens (ed.), Indigenous Peoples, National Parks, and Protected Areas: A New Paradigm 

Linking Conservation, Culture, and Rights (University of Arizona Press, 2014) [Hereinafter 

INDIGENOUS PEOPLES].  
173  Ibid.   
174  Ibid. at 7.  

https://www.nps.gov/glac/learn/education/american_indians.htm
https://www.nps.gov/glac/learn/education/american_indians.htm
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development while still protecting customary practices that contribute to 
cultural and biological diversity.175  

In 2003, the World Parks Congress radically changed the policy of 
protected areas regarding Indigenous peoples and conservation.176 They 
established a ―new protected area paradigm‖ which advocated for reforms 
in the management and protection of areas.177 Several commitments 
involving protected areas and Indigenous peoples came out of this accord. 
The Worlds Park Congress committed to foster integral relationships of 
people with protected areas; involve Indigenous peoples in the creation, 
proclamation, and management of protected areas; ensure the participation 
of Indigenous peoples in relevant decision making; support protected area 
management that strives to reduce poverty; ensure the benefits of protected 
areas are shared with Indigenous peoples and local communities; foster 
adaptive, collaborative, and co-management strategies; support community 
conservation areas; and value and use scientific and traditional 
conservation knowledge.178 Indeed, Indigenous peoples‘ goals are often 
compatible with protected areas; they just do not want to be excluded from, 
and want to be involved in the governance of, the land they have lived with 
for millennia.179 These goals acknowledge that Indigenous peoples should 
be ―rights-holders‖ not just ―stakeholders‖ in protected lands.180 The 
congress ultimately ended with three main goals and twenty-nine 
supporting goals for rights based reform and redress for past injustices to 
Indigenous peoples excluded from their land in the name of protection.181 
Many of these goals can be boiled down to making sure Indigenous peoples 
give their free, prior, and informed consent to new conservation efforts on 
their historic lands; conservation decisions must reflect Indigenous peoples 
wishes rather than be forced upon them.  

Recognized Native American Tribes with reservations in the US have 
powers and sovereignty on that land like that of a state.182 Thus, some 
Native American tribes have examples of fully Native governed tribal parks 
within their lands. For example, the Confederated Salish and Kootenai 
tribes established the Mission Mountains Tribal Wilderness in 1982.183 
Because it is located within tribal lands and managed by the Natural 

                                                 
175  Ibid. at 8. Indeed, there are more and more calls for Indigenous leadership in conservation efforts 

of protected lands. Some cultural practices, such as controlled burning in forests, may actually be 

more effective at reducing the severity of wildfires that now plague western federal forests every 

year. See Nico Portuondo, 'Panels hear pleas for Indigenous leadership in conservation' E&E 

NEWS, 27 October 2021. 
176  Indigenous Peoples, supra note 171, at 47.  
177  Ibid.  
178  Ibid. at 52–53.  
179  Ibid. at 49.  
180  Ibid. at 49.  
181  Ibid. at 55. Differences between the old and new paradigm of conservation practices can be 

found in Table 2.2 of Indigenous Peoples at page 62–63. The table includes key differences 

between the old and new on rights, establishment of parks, governance of parks, knowledge 

base and goals, management principles, and settlement within parks.  
182  Wayne Edwards, Sovereignty and Land Rights of Indigenous Peoples in the United States 

(Palgrave Macmillan, 2020) 39–40.  
183  Ibid. at 73.  
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Resources Department of the tribes, visitors must purchase a Tribal 
Conservation Permit to access the area.184 Other tribal protected areas in 
North America include Ute Mountain Tribal Park,185 the four Tla-o-qui-aht 
First Nations tribal parks,186 Monument Valley Navajo Tribal Park,187 and 
the Haida Heritage Sites.188 Some of these conserved territories are not 
nationally or internationally recognized––indeed, some tribes do not seek 
recognition in the face of possible lost autonomy––however, many of these 
fully-Indigenous-protected areas meet criteria for Indigenous Conservation 
Territories.189    

However, for areas where Indigenous peoples do not assert sole 
authority over an area, but still maintain rights within it, shared governance 
(or co-management) can be an effective solution to make sure Indigenous 
peoples are treated with respect in governing their native lands.190 Far too 
often, a system is designated as co-management, and then power-sharing is 
not done equitably with Indigenous peoples.191 When done right––when 
Indigenous peoples and state governments fully share in decision making––
shared governance can be one of the most effective conservation-related 
resources.192  

Once a Tribe has been federally recognized as a sovereign, the door 
for government-to- government relations opens, including co-management 
of historically Native lands.193 The US has several examples of co-
management with Tribal Nations in federally protected areas––not perfect 
by any means –– including in Canyon de Chelly National Monument in 
Arizona, the South Unit of Badlands National Park, and Timbisha Shoshone 
partnerships in managing Death Valley National Park.194 In Canyon de 
Chelly, the NPS and the Navajo Nation work together to manage the 

                                                 
184  Wildland Recreation Program, Nat. Res. Dept. of the Confederated Salish and Kootenai Tribes, 

<http://csktnrd.org/fwrc/recreation>, accessed on 10 July 2023.  
185  Ute Mountain Ute Tribal Park, <http://www.utemountaintribalpark.info> (last visited October 27, 

2021), accessed on 10 July 2023.  
186  Welcome to the Tla-o-qui-aht First Nation, Tla-O-Qui-Aht First Nation, <https://www.tla-o-qui-

aht.org>, accessed on 27 October 2023; Tla-o-qui-aht Tribal Parks, <https://tribalparks.com>, 

accessed on 27 October 2023.  
187  Monument Valley Navajo Tribal Park, Navajo Nation Parks & Recreation, 

<https://navajonationparks.org/tribal-parks/monument-valley/>, accessed on 27 October 2023.  
188  Haida Heritage Center at Kay Llnagaay, <https://haidaheritagecentre.com>, accessed on 27 

October 2023.  
189  Indigenous Peoples, supra note 171, at 72–73; Territories and Areas Conserved by Indigenous 

Peoples and Local Communities, ICCA Consortium, 

<https://www.iccaconsortium.org/index.php/discover/>,  accessed 27 October 2023.  
190  Indigenous Peoples, supra note 171, at 76.  
191  Ibid. at 76. See also ibd. ch. 12; Brad Coombes, 'Nature‟s Rights as Indigenous Rights? 

Mis/recognition through Personhood for Te Urewera' Espace populations sociétés (2020).  
192  Ibid. at 76. See INDIGENOUS PEOPLES chapters 5, 6, 9, 10, and 12 for discussions on different 

power sharing arrangements and their inclusiveness, as well as some common issues that come up.  
193  Ibid. at 44.  
194  Indigenous Peoples, supra note 171, at 79. For more information on the NPS and partnering with 

Indigenous groups see Connecting with American Indians, Alaska Natives, and Native Hawaiians, 

NPS, <https://www.nps.gov/history/tribes/index.htm> (last updated June 2, 2016) and associated 

links within.  
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land.195 First, the Navajo Nation gave the President their consent to 
establish Canyon de Chelly as a National Monument.196 Tribal members 
give guided tours of the canyon and visitors are generally prohibited from 
entering the canyon without a tour guide.197 They prohibit visitors without 
a guide to protect the public from potentially dangerous natural features of 
the land and to protect certain archaeological features within the national 
monument.198   

As for Badlands National Park, the NPS is required to consult in good 
faith with all tribes associated with the area on any changes to the natural 
and cultural landscape: construction, archaeology, etc.199 In 1968, Congress 
signed Public Law 90-468 into law.200 Congress authorized the NPS to 
acquire lands within certain boundaries, however, if it was Oglala Sioux 
land, Congress required the NPS to obtain full consent of the Oglala Sioux 
Tribe before acquiring it.201 In 1976, the NPS and the Oglala Sioux tribal 
government signed a Memorandum of Agreement concerning the South 
Unit of Badlands National Park.202 This Agreement, in accordance with the 
authorization in Public Law 90-468, transferred tribal land to the United 
States in trust for the Oglala Sioux Tribe.203 This agreement transferred land 
to the NPS ―solely for the purpose of providing public recreation and for 
the development and administration by the [NPS] of administrative and 
public use facilities.‖204 It also granted the right to the Oglala Sioux Tribe to 
continue using the land in the same manner as they had the right to use it 
before, except that they could not develop minerals on the land and only 
tribal members could hunt on it.205 Further, the Tribe is given preferential 
rights for concession contracts and free admittance within the area.206 Other 
agreements were that the NPS had to attempt to employ Tribe members for 
all positions within the park, Tribal members were given the right to 
produce and sell native handicraft objects in the park, and a fee sharing 
agreement for entrance fees was reached.207 The Agreement also included 
restrictions on the NPS; the NPS could not develop certain areas without 

                                                 
195  Ya,at,teeh and Welcome back to Navajoland, NPS, <https://www.nps.gov/cach/index.htm>, 

accessed on 10 July 2023.   
196  16 U.S.C. § 445.  
197  36 C.F.R. § 7.19; Ya,at,teeh and Welcome back to Navajoland, supra note 192.  
198  32 Fed. Reg. 13129 (Sept. 15, 1967).  
199  Associated Tribes of Badlands National Park, NPS, <https://www.nps.gov/badl/associated-

tribes.htm>, accessed on 1 October 2023.   
200  Pub. L. No. 90-468, 82 Stat. 663, (1968), 

<https://www.congress.gov/90/statute/STATUTE82/STATUTE-82-Pg663.pdf>, accessed on 1 

October 2023.  
201  Ibid. § 2(a).  
202  Associated Tribes of Badlands National Park, supra note 198.  
203  Memorandum of Agreement Between the Oglala Sioux Tribe of South Dakota and the National 

Park Service of the Department of the Interior to Facilitate Establishment, Development, 

Administration, and Public Use of the Oglala Sioux Tribal Lands, Badlands National Monument 

(1976), <https://www.nps.gov/badl/upload/1976-508.docx>, accessed on 1 October 2023.   
204  Ibid.   
205  Ibid. at 2–3.  
206  Ibid. at4, 11.  
207  Ibid. at 7–8, 17.  
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further tribal consent.208 Further, the Agreement dictated that the Tribe and 
NPS shall meet at least twice a year to review mutual objectives and 
programs within the Park, including recreation, education, and wildlife 
control measures.209 Finally, the Park is also bound by the Ft. Laramie 
Treaties of 1851 and 1868.210  

Another example of NPS collaboration with Tribal governments is 
found in Death Valley National Park. The NPS and the Timbisha Shoshone 
Tribe work together in Death Valley.211 This partnership arises out of the 
Timbisha Shoshone Homeland Act, which finally came about 67 years after 
the establishment of Death Valley as a protected area.212 Congress found 
that ―[t]he interests of both the Tribe and the National Park Service would 
be enhanced by recognizing their coexistence on the same land and by 
establishing partnerships for compatible land uses and for the 
interpretation of the Tribe‘s history and culture for visitors to the Park,‖ 
and that there needed to be a ―further delineation of the rights and 
obligations of each with respect to . . . the Park as a whole.‖213 The Act‘s 
purposes included providing land within the Park to the Tribe in trust; 
formally recognizing the Tribe‘s contributions to the history, culture, and 
ecology of the Park; ensuring protection of the Park by cooperation and 
partnership between the Tribe and the NPS; ensuring that the purposes and 
values of the Park were not derogated; and providing opportunities to the 
public for richer experiences and the Tribe for economic viability.214 
Congress gave the NPS authority to establish cooperative partnerships with 
the Tribe to review planned development in the Park, and to develop 
mutually agreed upon standards for development in the Tribal areas within 
the Park.215    

There have been recent strides for Native American governance and 
participation within federal lands and national parks. Outside of 
agreements formalized in the United States Code or the Code of Federal 
Regulations, the NPS has also been increasingly using contractual 
agreements with Tribes to increase their presence and participation in the 
parks.216 These partnerships boost awareness for nearby Tribes and also 

                                                 
208  Ibid. at14.  
209  Ibid. at 18–20.  
210  Associated Tribes of Badlands National Park, supra note 196; Fort Laramie Treaty of 1851 

(Horse Creek Treaty), NPS, <https://www.nps.gov/articles/000/horse-creek-treaty.htm>, accessed 

on 5 August 2023 Transcript of Treaty of Fort Laramie (1868), OURDOCUMENTS.GOV, 

<https://www.ourdocuments.gov/doc.php?flash=false&doc=42&page=transcript>, accessed on 28 

October 2023. 
211  Our Partners, NPS, <https://www.nps.gov/deva/getinvolved/partners.htm>, accessed on 1 March 2023.   
212  Ibid; Timbisha Shoshone Homeland Act, Pub. L. 106-423, 114 Stat. 1875 (2000) (codified at 16 

U.S.C. § 410aaa note). For more on this discussion, see Steven Haberfeld, 'Government-to-

Government Negotiations: How the Timbisha Shoshone Got Its Land Back' (2000) 24 Am. 

Indian Culture and Res. J. 127. 
213  16 U.S.C. § 410aaa note § 2(5)–(6). 
214 Ibid. § 3(1)–(7). 
215  Ibid. § 6(a)–(b). 
216 See Associated Press, 'Park service, tourism group partner to highlight tribes' (28 October 2021).; 

see also, NPS News Release, (7 November 2016), <https://www.nps.gov/orgs/1207/11-07-2016-

https://www.nps.gov/articles/000/horse-creek-treaty.htm
https://www.nps.gov/articles/000/horse-creek-treaty.htm
https://www.ourdocuments.gov/doc.php?flash=false&doc=42&page=transcript
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https://subscriber.politicopro.com/article/eenews/2021/10/28/park-service-tourism-group-partner-to-highlight-tribes-282526
https://www.nps.gov/orgs/1207/11-07-2016-native-american-heritage-month.htm
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give visitors a unique perspective that they cannot obtain from non-Native 
sources.217 Not only has the NPS been contracting more with Tribes, but 
President Biden has picked Native Americans for key government roles 
managing public lands. For one, President Biden nominated, and Congress 
appointed, Deb Haaland as the first Native American to serve as Secretary 
of the Interior.218 Secretary Haaland has already started to change 
longstanding bad practices, including by eliminating racist place names on 
federal lands.219 Further, President Biden has nominated Charles F. Sams III 
to head the Park Service; he is the first Native American to hold this 
position.220 These appointments could be ―a big-time shift of power to long-
ignored tribes.‖221  

Some parks are attempting to refine their strategic plans to include 
more Tribal recognition and governance within the parks. For example, 
Grand Canyon National Park, has adopted a new Grand Canyon strategic 
plan that would increase Tribal presence and beliefs in management 
decisions: ―GOAL 1: Strengthen tribal relationships substantially increase 
collaboration, coordination, and reconciliation with associated tribes, 
exceeding our commitments under our government to-government 
relationship. Recognize tribal members‘ deep cultural and spiritual ties to 
the canyon and develop new economic, educational, and youth 
opportunities that can meet the needs of both the park and the associated 
tribes. Actions: Utilize the Native American Tourism and Improving Visitor 
Experience (NATIVE) Act, Grand Canyon Enlargement Act, and other 
authorities to partner with tribes and surrounding tribal communities to 
expand tourism and other economic opportunities within the park and on 
tribal land. Implement the Desert View Intertribal Heritage Site plan 
together with the park‘s associated tribes in a manner that ensures long 
term success. Develop a case study that promotes tribal partnership 
projects. Recognize the unique relationship that the Havasupai Tribes has 
with Grand Canyon National Park and work together on priority issues 
(e.g. protection of shared resources, Supai Camp improvements, etc.).222 

Ultimately, whether these US examples go far enough in ―validating 
Indigenous peoples‘ control over their territories and supporting their self-
governance, cultures, livelihoods, and rights‖ is arguable.223 Even though 

                                                                                                                             
native-americanheritage-month.htm>; <https://www.aianta.org/national-park-service-and-aianta-

partner-to-highlight-the-history-andtraditions-of-native-communities/>, accessed on 10 July 2023.  
217  Park service, tourism group partner to highlight tribes, supra note 215.  
218  U.S. Secretary of the Interior, Secretary Deb Haaland, U.S. Dept. of the Interior, 

<https://www.doi.gov/secretary-deb-haaland>, accessed on 10 July 2023.   
219  Jennifer Yachnin, 'Haaland strikes slur for Indigenous women from federal lands' E&E NEWS, 19 

November 2021. 
220  Park service, tourism group partner to highlight tribes, supra note 215;  
221  Rob Hotakainen, 'Tribes flex political muscle in quest to co-manage parks' E&E NEWS, 25 

February 2021.  
222  Grand Canyon National Park Strategic Plan( 2020 2025), 

<https://www.nps.gov/grca/learn/management/upload/grca-strategic-plan-single-pages-508-

comp.pdf>, accessed on 10 November 2023.  
223  Indigenous Peoples, supra note 171, at 283; see ibid. page 284 for a summary of the new 

paradigm in Indigenous peoples‟ rights in protecting land.  
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the practices in these three Parks serve as a starting point, they do not yet 
embody national law, policy, or standard practice throughout the US224 
Further, these arrangements tend to share some of the common failings of 
shared governance arrangements: inadequate scope of participation; 
inadequate authority given to the Tribes; unequal power relationships; 
recognizing Tribes as stakeholders rather than rights-holders; conflicting 
governance issues; and inadequate decision-making processes.225 
Indigenous, rights based involvement in protected lands has been a 
growing area of focus in recent years, and although there are some 
examples of better co-management, the world is still waiting for a country 
to truly embody this new paradigm.226 ―‗It‘s beyond the point of just 
participation,‘. . . ‗Tribes need to be involved with co-management and joint 
management plans for national parks.‘‖227  
 
4.3 Pre-existing Uses of Land Incompatible with Park Priorities  

Sometimes the government wants to protect land that is already being 
used for farming, mining, logging, etc. However, many of these uses are 
incompatible with a national park‘s purpose. This section examines the 
government‘s power to regulate or ban existing uses of land when the 
government‘s goals do not match those uses.    

The first thing to note about property in the United States is that the 
government can take it for a public use. The ―takings clause‖ in the Fifth 
Amendment to the US Constitution provides this power: ―nor shall private 
property be taken for public use, without just compensation.‖228 This clause 
presupposes that land may be taken by the federal government, it need 
only satisfy several conditions: (1) there must actually be a taking, (2) the 
taking must be of property, (3) the taking must be for a public purpose, and 
(4) the owner must be paid just compensation.229 Because the takings power 
is constitutional and so well decided, the government will often try to 
negotiate for the sale of land before ―taking‖ it. A mutually negotiated sale 
can allow the landowner to try to get a better deal by participating in the 
negotiations. But if negotiations fail, the government always has the takings 
power to fall back on. This report will not discuss in detail the third or 
fourth element of the takings clause; taking land or property rights for a 
national park would almost certainly be considered a ―public purpose,‖ 
and ―just compensation‖ is very technical in its calculation. Basically, ―just 
compensation‖ means ―market value,‖ but there are many questions on 
how to appropriately calculate market value. In fact, most litigation on 

                                                 
224  Ibid. at 287.  
225  Ibid. at 298–99.      
226  Ibid. at 291–92. See id. Ch. 12 for more discussion of where the new paradigm is and is heading.  
227  Hotakainen, Tribes flex political muscle in quest to co-manage parks, supra note 220.  
228  U.S. Const. Amend. 5. For procedure on what steps the federal government must take when taking 

property see 40 U.S.C. § 3111–18.  
229  Ann K. Wooster, What Constitutes Taking of Property Requiring Compensation Under Takings 

Clause of Fifth Amendment to United States Constitution – Supreme Court Cases, 10 A.L.R. Fed. 

2d 231, 2. Just compensation generally means “market value”, however, this report will not go 

into greater detail on the intricacies of calculating market value.  
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takings centres on what an appropriate price is because it is well settled that 
the government has the right to take the land.  

As for the second element, what is property under the takings clause? 
Certainly, land that is taken is property. However, an economic interest or 
advantage in an area (such as a legal mining interest) can also be property 
as used in the takings clause, but that interest or advantage must be a 
legally protected interest,230 and that interest must be a recognized 
interest.231 Valid contracts are also property that cannot be taken without 
just compensation.232 The federal government may also take property from 
a state or local government for a federal public use.233 As for what 
constitutes a taking, a physical appropriation is most certainly a taking.234 
Besides a transfer of ownership to the federal government, a taking can also 
be a deprivation of ownership, including damage to, depreciation of, or 
destruction of property.235 However, what if the government just regulates 
an area within a certain distance of a national park and says, ―Within this 
boundary, no landowner may mine minerals or clear-cut forests‖? 
Generally, a regulation concerning how someone uses their land is not a 
taking requiring just compensation unless it is so onerous that its effect is 
tantamount to a direct appropriation or ouster.236 There are only two 
categories of per se regulatory takings: (1) where the government requires a 
permanent physical invasion of an owner‘s property, and (2) where 
regulations deprive an owner of any economically beneficial use of the 
property.237 Beyond these per se rules, when a property owner challenges a 
regulation of land as a taking, courts will look to the factors laid out in Penn 
Central Transportation Co. v. City of New York to determine whether the 
regulation has effected a taking.238 These factors are (1) the regulation‘s 
economic impact on the claimant, (2) the extent to which it interferes with 
distinct, investment-backed expectations, and (3) the character of the 
government action.239 However, outside of the per se rules, a court is 
unlikely to hold that a regulation was a taking.240  

Curtin v. Benson gives an example of a national park regulation that 
would have been a taking.241 In this case, the plaintiff brought suit to stop 
the park superintendent of Yosemite National Park from driving plaintiff‘s 

                                                 
230  Ibid. at 4 (citing U.S. v. Willow River Power Co., 324 U.S. 499 (1945)).  
231  Cf. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1027 (1992) (holding that a regulation that 

denies all economically beneficial use of a property does not constitute a taking if that use is not a 

part of the title due to the police power of the government).  
232  Wooster, supra note 228, at 4 (citing Lynch v. U.S., 292 U.S. 571 (1934)).  
233  Ibid. at 5 (citing U.S. v. Carmack, 329 U.S. 230 (1946)).  
234  Ibid. (citing Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922)).  
235  Ibid. (citing U.S. v. General Motors Corporation, 323 U.S. 373 (1945)).  
236  Ibid. (citing Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922)).  
237  Ibid. at 6 (citing Lingle v. Chevron U.S.A. Inc., 544 U.S. 528 (2005)); see also Loretto v. 

Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982); Lucas v. South Carolina Coastal 

Council, 505 U.S. 1003 (1992).  
238  Ibid. at 6.  
239  Ibid. (citing Penn Cent. Transp. Co. v. City of New York, 428 U.S. 104 (1978).  
240  See other cases cited in A.L.R. section 6 for reference.  
241  Curtin v. Benson, 222 U.S. 78 (1911).  
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cattle from his land.242 The plaintiff owned several hundred acres of land 
that were surrounded by the national park, and he owned another 23,000 
acres outside of the park.243 Roads were established between these areas 
prior to the establishment of the park.244 However, Yosemite‘s 
superintendent deemed that cattle in the park were incompatible with park 
purposes.245 Therefore, the park superintendent promulgated rules that 
would have made it impossible for the plaintiff to move his cattle from his 
property outside of the park to his land located within park boundaries. 
The Court contended that the United States may exercise the powers of a 
sovereign over the Park, but those powers did not amount to an ability to 
destroy essential, lawful use of private property.246 An absolute prohibition 
on an essential, lawful use of the land would be a taking due just 
compensation. The Court, therefore, remanded the case as the secretary of 
the interior did not have the authority to promulgate rules that would in 
effect take land.247  

Miller v. United States is an example of when ―just compensation‖ is 
too much for the NPS, so the NPS agreed to give the land back into private 
ownership and to take another portion of land.248 Because the taking split 
the plaintiff‘s land in two, and made part of it inaccessible, the ―just 
compensation‖ plaintiffs filed suit for was substantially higher than if the 
NPS had taken the same amount of land but did not cut plaintiffs off from 
the rest of their land. Therefore, the Secretary of the Interior and the 
plaintiffs came to an agreement to restore the taken land back to the 
plaintiffs, and the Secretary instead would take another part of plaintiffs 
land for the Park.249 By doing this, the government would only have to pay 
around $8 million, but if they took the original land they may have had to 
pay in excess of $75 million.250 The court held that this restoration of 
property back to private ownership was proper, so that the land was never 
actually taken and the court did not have to assess the plaintiffs‘ ―just 
compensation‖ claim.251   
 
4.3.1 Uses of Land External to Parks with Negative Internal Effects  

In some cases, Congress will create a national park with sufficient 
protected lands.252 In others, however, outside activity may threaten a park. 

                                                 
242  Ibid. at 82.  
243  Ibid. at 83.  
244  Ibid. at 82.  
245  Ibid. at 85. 
246  Ibid. at 85. 
247  Ibid. at 87.  
248  Miller v. United States, 209 Ct. Cl. 135 (Court of laims Reports 1976). 261 Ibid. at 137.  
249  Ibid. at 138.  
250  Ibid.   
251  Ibid. at 138, 144. For more discussion on what just compensation means when dealing with 

takings for national park lands see, United States v. 320.0 Acres of Land, 605 F.2d 762 (5th Cir. 

1979); Georgia-Pacific Corp. v. United States, 226 Ct. Cl. 95 (Court of Claims Reports, 1980).  
252  Protecting National Parks from Development Beyond Their Borders, 132 U. PA. L. REV. 1189, 

1190 (1984).  
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The simplest way to protect the park is through acquisition or takings.253 
Indeed, many enabling statutes for new national parks and recreation areas 
include language describing additional lands to be purchased in the 
future.254 However, the NPS does not have enough money to buy all the 
land that threatens parks. But parks have other resources to protect its land, 
such as by bringing suit on specific external threats under federal law 
meant to protect from those threats, such as the Clean Air Act.  

Many national parks are surrounded by Forest Service or other 
federally owned land. When issues arise between a national park and other 
federal agencies about the actions they intend to take, the NPS may not be 
able to buy the land and must use other means to try to resolve the conflict. 
Because each agency has different missions, there can sometimes be 
competing concerns. Private land owners may also have competing 
concerns with intended uses of their land. External forces on privately 
owned or federally managed areas, like mining, can negatively affect 
national park lands. Beyond buying the land, the NPS does not have much 
management authority beyond park borders. For example, parks should 
work cooperatively with others to ―anticipate, avoid, and resolve potential 
conflicts; protect park resources and values; provide for visitor enjoyment; 
and address mutual interests.‖255 To protect park resources from 
unacceptable impacts, the parks should seek to form conservation 
partnerships and actively participate in the planning and regulatory 
processes of other federal agencies.256 Finally, park ―superintendents should 
fully apply the principles of civic engagement to promote better 
understanding and communication by (1) documenting the park‘s concerns 
and sharing them with all who are interested, and (2) listening to the 
concerns of those who are affected by the park‘s actions.‖257 However, the 
processes available to them sometimes are followed only with great 
restraint.258 And they ultimately may not be very effective.  

Sometimes, issues arise where another federal agency proposes an 
action that might have a negative effect on NPS protected lands. Agencies 
are required under NEPA to request comments from other agencies that 
may be affected by their action.259 Ultimately, an issue is what the chances 
are of a negative effect and how big of an effect the action will have. For 
example, the Federal Aviation Administration (FAA) has the responsibility 

                                                 
253  Ibid. Protecting (noting Congressional action that authorized the Secretary of the Interior to 

acquire additional land around Redwood National Park to protect it from neighboring timber 

operations). Interestingly, a court noted that Redwoods National Park was violating its legal duty 

of protection by not buying surrounding land to protect the park. See Sierra Club v. Dept. of 

Interior, 376 F. Supp. 90, 95–96 (N.D. Cal. 1974). 
254  Ibid. at 1190 n.10 
255  Management Policies 2006, supra note 1, at 13.  
256  Ibid.  
257  Ibid. at 14.  
258  Joseph L. Sax and Robert B. Keiter, 'The Realities of Regional Resource Management: Glacier 

National Park and its Neighbors Revisited' (2006) 33 Ecology L.Q. 233, 236. 
259  40 C.F.R. § 1503.1(a)(2)(ii).  
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of licensing US commercial rocket launch sites.260 Camden County wants to 
build a commercial spaceport and has filed for approval with the FAA.261 In 
the public comment period for the permit approval, the NPS sent a letter to 
the FAA explaining that in the event of rocket failure, unacceptable risks 
may result to national seashore lands on Cumberland Island.262 However, 
as the possibilities are slight, and the actions are external, ―It is not clear 
how much weight the [NPS] objections will carry with the FAA.‖263  

Another example of parks threatened by external forces is Glacier 
National Park.264 In 1980, the NPS identified it as the most threatened park 
due to external energy exploration, timber harvesting, road construction, 
and private land development.265 In an attempt to protect Glacier from 
external threats, the park hired a Regional Issues Specialist ―to bring 
regional land managers together in an effort to integrate park concerns into 
its neighbours‘ priorities and agendas‖; however, this effort has had little 
success.266 It also revised its General Management Plan to identify external 
threats, but the plan still focuses mainly on internal issues.267 There have 
been some developments in Forest Service land around Glacier that benefit 
it, however these developments are not attributable to the park.268 On the 
other hand, private development around the park has become a greater 
issue than before, and park officials are loathe getting into this issue. 
Ultimately, without strong federal laws that say otherwise, strong regional 
cooperation in preservation is the best way for parks to protect themselves 
from external threats.269  

One proposal that might better help protect parks from threats 
external to them is a buffer zone.270 A buffer zone consists of regulations on 
land surrounding a national park subjecting them to special land use 
controls: no mining, deforestation, major development, etc., within a certain 
area around the park.271 These regulations would allow private uses of the 
land, but not uses incompatible with the protected areas nearby –– the first 
priority is the protected area, with the interests of outside development 
being secondary. Mining or other activity would still be allowed outside of 

                                                 
260  Associated Press, 'Decision on Ga. Spaceport permit, opposed by NPS, delayed again', E&E 

NEWS, 2 November 2021. 
261  Ibid.  
262  Ibid.  
263  Ibid.  
264  Sax & Keiter, supra note 257, at 235.   
265  Ibid; See also America‟s National Park System: The Critical Documents (ed Larry M. Dilsaver, 

2nd edn, 2016) 365.  
266  Sax & Keiter, supra note 271, at 244.   
267  Ibid.; See also Final General Management Plan, Glacier National Park, NPS, 

<https://parkplanning.nps.gov/document.cfm?parkID=61&projectID=39894&documentID=44643>, 

accessed on 10 July 2023 .  
268  See Sax & Keiter, supra note 257, at 247.  
269  See ibid. at 300–05. See also Jack McLeod, 'Helpless Giants? The National Park Service‟s Ability 

to Influence and Manage External Threats to Redwood National and State Parks' (2018) 93 Notre 

Dame L Rev Online 131 (concluding that the NPS has few effective tools to protect parks from 

external threats besides nuisance litigation).  
270  Peter Dykstra, 'Defining the Mother Lode: Yellowstone National Park v. the New World Mine' 

(1997) 24 Ecology L.Q. 299, 301. 
271  Ibid. at 305 
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the park, but only to the extent that it did not have any effect on protected 
land.272 The problem with this method in America is the lack of authority 
that park managers have to implement this system.273 However, Congress 
could designate these statutorily protected zones around national parks. 
Similarly, another country with regulatory power over land use could 
designate such buffer zones around protected areas.  
 
4.3.2 Mining  

Many laws and regulations govern mining on federal land.274 Mining 
is acceptable, even encouraged by federal law, on some public lands.275 
However, mining generally goes against the purpose of a national park: to 
―conserve the scenery and the natural and historic objects and the wildlife 
therein and [] provide for the enjoyment of the same in such manner and by 
such means as will leave them unimpaired for the enjoyment of future 
generations.‖276 Indeed, mining seems to be antithetical to this mission, 
especially open pit mining. Therefore, generally, a person will only be 
allowed to mine in a national park if they can show that they (1) hold rights 
to a valid mining claim, (2) have a federal mineral lease, or (3) hold non-
federally owned minerals within the park.277  

For the first category, those that show they hold a valid mining claim 
that existed before the creation of a park unit will be governed by 36 CFR 
Section 9A, among other regulations;278 unless it is an oil or gas right, then it 
is governed by 36 CFR Section 9B.279 These requirements, which may 
prohibit someone from exercising valid mining claims, will not constitute a 
taking under the Fifth Amendment if the owner of the claim did not follow 
the administrative requirements set forth in the regulations.280 For the 
second category, the Bureau of Land Management is only allowed to lease 
federally owned minerals within NPS units with specific NPS consent; 
however, the 2006 Management Policies Section 8.7.2 closed all parks except 
three (Lake Mead, Whiskeytown, and Glen Canyon) to new federal mineral 
leasing.281 Existing federal leases continue after the creation of the park until 

                                                 
272  Ibid. at 306.  
273  Ibid. at 306–07.  
274  See Title 30 U.S.C.; 36 C.F.R. §§ 9A, 9B; 43 C.F.R. §§ 3100–3500; 43 C.F.R. § 36; 43 C.F.R. § 3826  
275  See, e.g., 43 C.F.R. § 3517(a) (allowing BLM to reduce royalties charged to miners if BLM deems 

it necessary to promote the development of the resource).  
276  Organic Act of 1916, NPS, <https://www.nps.gov/grba/learn/management/organic-act-of-

1916.htm>, access on 21 April 2023   
277  Management Policies 2006, supra note 1, at 118.  
278  See, e.g., 36 C.F.R. §§ 1, 5, 6; 43 C.F.R. § 36. Specific parks enabling statutes may also 

specifically cover mining rights. See, e.g., 16 U.S.C. § 450kk (“ Donated lands may be accepted 

subject to such reservations, terms, and conditions as may be satisfactory to the Secretary, 

including . . . reservation of mineral rights subject to condition that surface of donated lands may 

not be used or disturbed in connection therewith, without the consent of the Secretary.”).  
279  NPS, 'Director‟s Order #53: Special Park Uses' (US Dept. of Interior, 23 February 2010), 

<https://www.nps.gov/policy/DOrders/DO53.htm>, accessed on 10 July 2023.  
280  Ainzley v. United States, 98 IBLA 307, 309 (1987).   
281  Federal Mineral Leasing (Oil, Gas, and Solid Minerals) –– Legal Instruments, NPS, 

<https://www.nps.gov/articles/federal-mineral-leasing-oil-gas-and-solid-minerals-legal-

instruments.htm>, accessed on 10 July 2023.  
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the leases expire under 43 CFR Sections 3100 and 3500.282 For the third 
category, those interests not governed by 36 CFR Section 9A or 9B will need 
a special use permit (discussed above) under 36 CFR Section 5.7 in order to 
protect lands and waters in the parks.283 However, the NPS has the 
authority to deny the permit and acquire the land instead.284 If NPS chooses 
not to acquire the land, the denial of the permit is not intended to be a 
taking but rather a reasonable regulation of an interest.285 Finally, if 
someone has a legally valid claim and the NPS determines that 
development of that claim would impair park resources or values, the park 
will try to acquire that claim through sale or takings (discussed above).286 
For example, in 1962, Congress specifically passed an Act for Grand 
Canyon National Park to acquire a mining right within the park which was 
―adversely affect[ing] the public enjoyment of the park.‖287 More recently, 
Congress has proposed to withdraw approximately 1,000,000 acres of 
federal land around Grand Canyon National Park from mining activity.288  
 
4.3.3 How Does the NPS Deal With Hydropower in and Around NPS Units?   

The Federal Energy Regulatory Commission (FERC) licenses all 
hydropower projects in the United States; NPS participates in all licensing 
proceedings, even if they don‘t affect national park resources, to protect 
and enhance recreation, environment, and cultural resources.289 However, 
no dams, transmission lines, etc. may be built in any national park or 
monument without the specific authority of Congress.290 Indeed, NPS states 
that dams and reservoirs will not be built in parks, and that they will seek 
to deactivate existing ones unless they are necessary to the park or 
contribute to the cultural, natural, or recreational resource base of the 
area.291 Also, any applicant for a license under FERC must consult with NPS 
about: (1) all resources affected in NPS areas; (2) recreational resources, even 
if they do not affect any national parks; and (3) historical and archaeological 
values affected.292 The NPS then makes recommendations to FERC on 
licensing; however, the NPS only has authority to require mandatory 
licensing conditions for select units of the national park system.293   
 

                                                 
282  Management Policies 2006, supra note 1, at 118.  
283  Director‟s Order #53: Special Park Uses, supra note 278.  
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287  An Act to Provide for the Acquisition of a Patented Mining Claim on the South Rim of Grand 

Canyon National Park, Pub. L. No. 87-457, 76 Stat. 79, 79 (1962).  
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4.4 Public Participation and the Role of Local Communities in National 
Park Governance   

The Administrative Procedure Act requires all agencies of the federal 
government, including the NPS, to make certain information public, and to 
solicit comments from the public on many agency decisions.294 For one, all 
agency meetings on official agency business must be open for public 
observation except for several limited circumstances such as when the 
matters are ―secret‖ (by order of the President) or are of little importance.295 
The time, place, and subject matter of these meetings must be announced 
and published in the Federal Register at least one week beforehand.296 
Further, an Agency generally must publish notice of all proposed rules they 
intend to promulgate.297 Agencies then give interested persons an 
opportunity to participate in rule making through comments, submissions, 
and potentially oral presentations.298 The agency must then consider these 
comments and incorporate them generally into the rule. Finally, each 
interested person has the right to petition for the issuance, amendment, or 
repeal of a rule.299   

To cooperate with the Administrative Procedure Act, the NPS 
maintains a simple website that allows the public to easily access all NPS 
projects open for comment.300 From this website, interested users can go to 
specific parks and see all proposed NPS actions that require public 
comment, and users may comment from there. These notices are also 
published in the Federal Register (the federal government‘s daily journal); 
however, many non-law-trained citizens are unaware of the federal register 
or how to navigate it. So the NPS manages its separate website to make sure 
its notice requirements under the Administrative Procedure Act are met.  

Beyond the Administrative Procedure Act and its requirements for 
public participation, the NPS is also subject to other federal laws such as the 
National Environmental Policy Act (NEPA). Some of NEPA‘s goals are 
similar to the NPS‘s mission. For example, NEPA makes the federal 
government responsible for preserving important historic, cultural, and 
natural aspects of the nation and the environment.301 Also, NEPA hopes to 
achieve a balance between population and resource use, similar to the 
NPS‘s competing goals of enjoyment and protection.302 To accomplish 
NEPA‘s goals, every federal agency, including the NPS, must submit a 
report on the environmental impact, and any alternatives, of any proposed 
major federal action that will ―significantly affect the quality of the human 

                                                 
294  See 5 U.S.C. §§ 551–59.  
295  5 U.S.C. § 552b (a)–(c).  
296  5 U.S.C. § 552b (e).  
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299  5 U.S.C. § 553(e).  
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environment.‖303 The NEPA process does not necessitate a particular 
environmental result. It only prescribes the process an agency must take to 
evaluate –– and take a ―hard look‖ at –– the environmental consequences of 
their decisions and to discuss possible mitigation measures, alternatives, 
consequences, and the agency‘s ultimate decision.304 Further, each agency 
shall develop their own additional procedures under NEPA.305  

Several points in the NEPA process allow for public participation: 
indeed, agencies must ―make diligent efforts to involve the public in 
preparing and implementing their NEPA procedures.‖306 If an agency 
conducts an environmental assessment and determines the action would 
not have a significant impact on the human environment, they may publish 
a finding of no significant impact.307 However, actions that might have a 
significant impact require the agency to prepare an environmental impact 
statement before proceeding.308 After a draft environmental impact 
statement is prepared, the agency must affirmatively solicit comments from 
the public (and others) ―in a manner designed to inform those persons or 
organizations that may be interested in or affected by the proposed 
action.‖309 The agency is bound to ―consider substantive comments‖ by:  

(1) modifying alternatives including the proposed action;  
(2) developing and evaluating alternatives not previously given 
serious consideration by the agency;  
(3) supplementing, improving, or modifying its analyses;  
(4) making factual corrections; or  
(5) explaining why the comments do not warrant further agency 
response, recognizing that agencies are not required to respond to 
each comment.310  

The agency may again request comments after the final statement is 
prepared but before it makes a final decision on the action.311 The NPS‘s 
NEPA handbook prefers to use the PEPC website discussed above to solicit 
public comments, but parks may also use the federal register, mail or e-
mail, press releases, website updates, and newsletters to keep the public 
informed on actions allowing public comment.312  

Even when an agency fails to meet NEPA‘s requirements, courts may 
choose not to enjoin the project. In Sierra Club v. Babbitt, the NPS failed to 

                                                 
303  42 U.S.C. § 4332(C).  
304  See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350–52 (1989). See also 40 

C.F.R. §§ 1500–08 for the regulations promulgated under NEPA that agencies must comply with.  
305  40 C.F.R. § 1507.3. For the procedures the NPS has developed under NEPA see NEPA Policy, 

NPS, <https://www.nps.gov/subjects/nepa/policy.htm>, accessed on 21 June 2023 and related 

documents within webpage.  
306  40 C.F.R. § 1506.6(a). See 40 C.F.R. § 1506.6 for further notice and hearing requirements for 

agencies. 
307  40 C.F.R. §§ 1501.6, 1506.3(c). 
308  42 U.S.C. § 4332.  
309  40 C.F.R. § 1503.1(a)(1)(v).  
310  40 C.F.R. § 1503.4(a)(1)–(5).  
311  40 C.F.R. § 1503.1(b).  
312  National Park Service, NEPA Handbook (NPS 64, 2015), 

<https://www.nps.gov/subjects/nepa/upload/NPS_NEPAHandbook_Final_508.pdf>, accessed on 

12 July 2023. 

https://www.nps.gov/subjects/nepa/policy.htm
https://www.nps.gov/subjects/nepa/policy.htm
https://www.nps.gov/subjects/nepa/upload/NPS_NEPAHandbook_Final_508.pdf
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apply NEPA early enough in its decision to rebuild a road.313 When courts 
find a violation of NEPA, they ―consider the balance of irreparable harm 
and the public interest in deciding whether to issue a permanent 
injunction.‖314 ―[I]n each case, a court must balance the competing claims of 
injury and must consider the effect on each party of the granting or 
withholding of the requested relief.‖315 In this case, based on the balancing 
test, the court granted summary judgement on the parks violation of NEPA 
but did not require that they prepare an environmental impact statement or 
stop most of the work they had begun.316 However, in other circumstances 
under NEPA, courts will enjoin the NPS from continuing with proposed 
actions.317   

Sometimes, even with all of the reporting requirements, the NPS is 
not open enough with its decision-making process to properly inform the 
public and keep them involved. Like most agencies, there exists a lot of 
behind-the-scenes action that might upset the public when it comes out. For 
example, the NPS has reportedly been considering switching from an 
inefficient steam heating system to an environmentally unfriendly natural-
gas-heating system.318 The discussion NPS has been having behind the 
scenes has angered some of the public, who feel they should be more 
informed on decisions such as this.319 Although NPS is not required to 
disclose these initial discussions, and there will presumably be mandated 
public participation if NPS does proceed in this decision, it may have been 
better to solicit public comments from the start.   

Beyond these federal requirements, there exist other ways that the 
government and the NPS have encouraged active community involvement 
in the national parks. For one, Congress created a non-profit corporation 
called the National Trust for Historic Preservation in the United States.320 
The purpose of the National Trust is to facilitate public participation in the 
preservation of American sites, buildings, objects, and antiquities of 
national significance or interest.321 The National Trust is authorized to 
accept gifts and bequests of money or property for the purpose described 
above.322 It may then disperse these assets contractually or in cooperation 
with agencies for ―the protection, preservation, maintenance, or operation 
of any historic site, building, object, or property used in connection‖ with 
public use.323 Some of the projects the National Trust sometimes funds NPS 
projects. For example, in 2016, the National Trust awarded $2 million in 

                                                 
313  Sierra Club v. Babbitt, 69 F. Supp. 2d 1202, 1217–18 (E.D. Cal. 1999).  
314  Ibid. at 1261. Sierra club  
315  Ibid. (quoting Amoco Production Co. v. Village of Gambell, Alaska, 480 U.S. 531, 542 (1987)).  
316  See ibid. at 1259–64.  
317  See Sierra Club v. United States, 23 F.Supp.2d 1132 (N.D. Cal. 1998) (granting an injunction 

under NEPA to stop development of a lodge in Yosemite National Park).  
318  See Rob Hotakainen, 'NPS plan to swap steam for natural gas fuels fight in Philly' E&E NEWS (3 

December 2021). 
319  Ibid.  
320  See 54 U.S.C. § 312102.  
321  54 U.S.C. § 312102(a).  
322  54 U.S.C. § 312105(f)–(g).  
323  Partners in Preservation: National Parks, Nat’l Tr. for Historic Pres. (6 July 2016). 
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grants to national parks to restore structures in the parks.341 Further, many 
non-profit foundations have partnered with individual parks; the public 
can then donate to benefit specific parks.324  
 
4.5 Concession Contracts to Provide Services within National Parks  

For uses or services deemed appropriate in a park, which the NPS 
does not provide, the NPS contracts the work out to concessioners:  

―Through the use of concession contracts or commercial use 
authorizations, the National Park Service will provide commercial 
visitor services that are necessary and appropriate for public use 
and enjoyment. Concession operations will be consistent to the 
highest practicable degree with the preservation and conservation 
of resources and values of the park unit. Concession operations 
will demonstrate sound environmental management and 
stewardship.‖325  

Indeed, the objective of concessions is to ―enhance the visitor 
experience by allowing third parties to provide food, lodging, and 
recreational services to visitors, and to provide a fair return to the Federal 
government for allowing the provision of these services.‖326 Unfortunately, 
due to the ever taut relationship between protection of resources and 
enjoyment of visitors, there can often only be one concessioner per service 
within a park –– without adequate oversight, these concessioners would 
become a monopoly with decreased quality and higher prices.327 In 1998, 
Congress enacted the NPS Concessions Management Improvement Act to 
make concessions more competitive and business like.328 Concessioners are 
now evaluated yearly on commitments made under their concessions 
contracts and other factors such as administrative compliance, operational 
performance, public health, risk management, environmental management, 
and asset management.329  

                                                 
324  See, e.g., Yellowstone Forever, <https://www.yellowstone.org> accessed on 3 November 2023; 

Grand Canyon Conservancy, <https://www.grandcanyon.org> accessed on 3 November 2023.  
325  Management Policies 2006, supra note 1, at 144. Many of the laws and regulations affecting 

concessions within the park are in the National Park Service Concessions Management 

Improvement Act of 1998, 54 U.S.C. § 1019; 36 C.F.R. § 51; chapter 10 of the Management 

Policies book cited throughout this report; and NPS Director‟s Order #48A.  
326  Statement of Stephen P. Martin, Deputy Director, NPS, Implementation of the National Park 

Service Concessions Management Improvement Act of 1998, (6 April 2005), 

<https://www.doi.gov/ocl/nps-concessions-act>, accessed on 10 April 2023 (discussing some of 

the differences between the 1965 concessions law and the 1998 concessions law, as well as 

discussing current difficulties and the opportunities to overcome them).  
327  Cf. Statement of Stephen P. Martin, Deputy Director, NPS, Implementation of the National Park 

Service Concessions Management Improvement Act of 1998, (6 April2005), 

<https://www.doi.gov/ocl/nps-concessions-act>, accessed on 10 July 2023.  
328  Ibid. Statement of Stephen P. Martin For an in-depth discussion on the equilibrium between public 

lands and private enterprise, see Sarah E. Light, 'National Parks, Incorporated' (2020) 169 U. Pa. 

L. Rev. 33. 
329  Annual Overall Rating Workbook User Guide, NPS (2016), 

<https://www.nps.gov/subjects/concessions/upload/AOR_Workbook_User_Guide.pdf>, accessed 

on 10 July 2023; The standards for each of these factors are in Standards and Evaluations, NPS, 

<https://www.nps.gov/subjects/concessions/standards-andevaluations.htm>, accessed on 24 

March 2023.  

https://www.yellowstone.org/
https://www.yellowstone.org/
https://www.grandcanyon.org/
https://www.grandcanyon.org/
https://www.doi.gov/ocl/nps-concessions-act
https://www.doi.gov/ocl/nps-concessions-act
https://www.doi.gov/ocl/nps-concessions-act
https://www.nps.gov/subjects/concessions/upload/AOR_Workbook_User_Guide.pdf
https://www.nps.gov/subjects/concessions/upload/AOR_Workbook_User_Guide.pdf
https://www.nps.gov/subjects/concessions/standards-and-evaluations.htm
https://www.nps.gov/subjects/concessions/standards-and-evaluations.htm
https://www.nps.gov/subjects/concessions/standards-and-evaluations.htm
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 An important question to think about in a concession contract is who 
owns structures or other improvements built in parks pursuant to a 
concession contract? The short answer to this question, post 1998, is that 
title to any capital improvement built by a concessioner is vested in the 
United States.330 However, the concessioner retains a leasehold surrender 
interest in the value of the improvement. The value of the improvement 
depreciates every year according to the Consumer Price Index published by 
the Department of Labour and the condition of the improvement.331 
Concessioners used to obtain an actual possessory interest in the 
improvement, but Congress changed this for new contracts from November 
12, 1998.332 Now, instead of a complicated possessory interest to litigate, 
concessioners have a leasehold possessory interest which entitles them only 
to a right of compensation for the improvement.333 When the NPS enters 
into a concession contract with a new concessioner, the old concessioner is 
entitled to the value of their leasehold possessory interest and the new 
concessioner receives the leasehold surrender interest.334  

Another important aspect for the NPS to consider are businesses 
located outside of parks that conduct business within parks, such as tour 
guides: the NPS uses Commercial Use Authorizations to regulate these 
businesses.335 These authorizations are necessary when a business provides 
any goods, activities, services, etc. for park visitors that: (1) take place at 
least in part in park lands, (2) use park resources, and (3) result in monetary 
gain or benefit to the business.336 These authorizations are governed by 54 
USC § 101925 and are much more limited in scope than a concessionary 
contract; indeed, authorizations limit yearly gross receipts to $25,000 
dollars.337 Further, authorizations will be issued instead of concession 
contracts only when the NPS determines that the services are not necessary 
to the park and do not need the same provisions typical of a concession.338 
Finally, authorizations shall not be issued in a quantity that will be 
inconsistent with preservation and proper management of the park.339   
  
5. POLICY RECOMMENDATIONS FOR CHINA’S NATIONAL PARK 

LEGISLATIONS  
   

Many lessons and experiences can be learned from the US national 
park system in its historical development, its conservation efforts through 

                                                 
330  54 U.S.C. § 101915(e).  
331  Ibid. § 101915(b)(5)–(6).  
332  Ibid. § 101915(c).  
333  Ibid. § 101915(b)(1). Prior to this amendment to the Code, possessory interest was more 

complicated to litigate and measure the value of. See Seven Resorts, Inc. v. United States, 112 

Fed. Cl. 745 (Fed. Cl. 2013).  
334  Ibid. § 101915(d).  
335  Ibid. Statement of Stephen P. Martin  
336  Providing Visitor Services through CUAs, NPS, <https://www.nps.gov/subjects/cua/index.htm>, 

accessed on 8 March 2023.  
337  54 U.S.C. § 101925; Management Policies 2006, supra note1, at 150.  
338  Management Policies 2006, supra note1, at 150.  
339  Management Policies 2006, supra note1, at 150.  

https://www.nps.gov/subjects/cua/index.htm
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rule of law and how it addressed the challenges facing in the current times 
that described in details above. Specifically, in respond to Chinese partners‘ 
concerns in China‘s pending National Park Legislations, we would like to 
make the following three policy recommendations:  
 
5.1 Establishing Clear Legal Authorities  

As mentioned above, designation of a national park in the United 
States requires an act of Congress. Should China adopt a single 
comprehensive law for all national parks, or should China adopt a separate 
law for each national park? There is no ―correct‖ answer to this ―One Park 
One Law‖ question. It very much depends on what is likely to work most 
effectively in China. Three potential management systems for national 
parks in China: (1) managed by central government, (2) managed by 
provincial government, (3) managed by both. The advantages of a national 
park system directly managed by central government include centralized, 
controlled, accountable and consistent. The advantages of a national park 
system mainly managed by provincial government will be local benefits 
and support, sensitive to local needs and concerns. However, no matter 
which governance model Chinese legislators chose, based on the American 
experiences, it is critical to establish clear legal authorities for the national 
parks‘ managers and other stakeholders to follow.   

As explained in details in this report, the management of the National 
Park System and NPS programs is guided by the US Constitution, public 
laws, treaties, executive orders, regulations, and directives of the 
Department of the Interior. Once laws are enacted, authority for 
interpreting and implementing them is delegated to appropriate levels of 
government. The 2006 volume of NPS Management Policies document that 
this report cited many time is arguably the most important for governing 
what can and can‘t happen in national parks. The following principles of 
NPS Management Policies can also be good example for China‘s national 
park system policies:   

1)  comply with current laws, regulations, and executive orders; 
2)  prevent impairment of park resources and values;  
3) ensure that conservation will be predominant when there is a 

conflict between the protection of resources and their use;  
4)  maintain NPS responsibility for making decisions and for 

exercising key authorities;  
5)  emphasize consultation and cooperation with 

local/state/tribal/federal entities; 
6)  support pursuit of the best contemporary business practices and 

sustainability; 
7)  encourage consistency across the system—―one National Park 

System‖;  
8)  reflect NPS goals and a commitment to cooperative conservation 

and civic engagement;  
9)  employ a tone that leaves no room for misunderstanding the Park 

Service‘s commitment to the public‘s appropriate use and 
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enjoyment, including education and interpretation, of park 
resources, while preventing unacceptable impacts;  

10) pass on to future generations natural, cultural, and physical 
resources that meet desired conditions better than they do today, 
along with improved opportunities for enjoyment.340  

 
5.2 Promoting Public Participation   

The National Park System in the US recognized the important role the 
general public and civil society organizations can play in the NP 
governance. Various legal authorities have built in public participation 
mechanisms in the national parks governance. National Parks‘ managers 
and staff members are required by the National Environmental Policy Act 
and other federal laws to make a diligent effort to involve the public in 
decisions and actions of the NP planning and managements.341 The NP 
managers in the United States value the public input in their decision 
makings and proactively built relationship with the public, publish national 
parks‘ proposed decisions and actions to the public and solicit comments 
from the public. NPS established Planning, Environment, and Public 
Comment (PEPC) in 2005 to provide access to detailed information and 
accept public comments on current projects in addition to issue press 
release, publish notice or convene public meetings.   

In addition to participate in the planning and management decisions, 
public is encouraged to participate in the national parks operations. 
National Park System established and maintained closed to nine hundreds 
of tourist centres and contact points, developed special events and ranger 
education programs and operated ―junior ranger education program‖ 
tailors to children. NPS develop volunteer service system to engage public 
in contributing pro bono services to protect the nature. Many national parks 
also have friends of parks fund raising mechanism to encourage public to 
donate money to support parks‘ conservation efforts.   

Finally, US law empowers the public to file public interest litigation to 
seek judicial review of national park management decisions if they 
disagreed with the final decisions even after the public participation phrase. 
For example, in the Greater Yellowstone Coalition v. Babbitt, 952 F.Supp. 
1435 (1996) case, conservation groups sought to enjoin implementation of 
the Interim Bison Management Plan in Yellowstone National Park to 
challenge the park‘s decision on the bison management.342  

Based on these successful experiences, it is critical for Chinese 
National Park‘s legislation to develop a comprehensive and diversified 
public participation system to support national park system development.   
 
  

                                                 
340  Management Policies 2006, supra note 1, at 5.   
341  Director‟s Order No. 75A  
342  Greater Yellowstone Coalition v. Babbitt, 952 F.Supp. 1435 (1996)  
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5.3 Respecting Traditional Cultures of Indigenous Communities and 
Building  

The historical development of national park system in the US also 
shows us the critical needs of respecting the Indigenous communities and 
build harmonized relationship between the national parks and local 
communities.  As we know, the pilot national parks also contain towns and 
villages where Indigenous communities continue to live and build their 
livelihood. For example, in the Sanjiangyuan National Park Pilot, which 
contains the headwaters for the Yangtze River, Yellow River and Lancang 
(Mekong) River, Tibetan communities continue their pastoral lifestyles that 
reflect centuries of living in relative harmony with the landscape. It is 
crucial to address how the management of the national park would support 
the local people, especially in the smaller towns and villages, to ensure that 
their needs are respected and met to the extent feasible, while placing 
ecological protection as a top priority in developing the national park 
system.   

As we mentioned above, some parks in the US are in the process to 
refine their strategic plans to include more Tribal recognition and 
governance within the parks, including Grand Canyon National Park, 
which has proposed an outline for a new Grand Canyon strategic plan that 
would increase Tribal presence and beliefs in management decisions. In 
addition, in the report issued by the National Parks Second Century 
Commission, an independent commission in September 2009, the 
commission cites the importance or working with surrounding local 
communities in collaborative stewardship.343 These are the two key areas 
that China and the US national park systems can learn from each other and 
work towards more innovative solutions and new progress in the future 
legislation efforts.    
 
6. CONCLUSION   
 

America‘s best idea may now be China‘s, too, as it expands national 
park system‖, as the reporter at the Los Angeles Time, Jessica Meyers first 
reported Chinese government‘s plan to develop Chinese national park 
system observed, many collaboration efforts were invested between these 
two countries to realize this goal.344 For example, the Paulson Institute, led 
by Mr. Henry M. Paulson Jr., the former United States Treasury secretary 
has initiated joint program with China‘s National Development and Reform 
Commission to support the construction of China‘s national park system 
and facilitated many exchanges between US national park system and 
China‘s counterparts. The United States and China has developed seven 

                                                 
343  National Parks Second Century Commission, Advancing the National Park Idea (2009). 
344  Jessica Meyers, 'America‟s best idea may now be China‟s, too, as it expands national park system' 

The Los Angeles Times (5 October 2016), <https://www.latimes.com/world/asia/la-fg-china-

national-parks-snap-story.html>, accessed on 10 July 2023.    

https://www.latimes.com/world/asia/la-fg-china-national-parks-snap-story.html
https://www.latimes.com/world/asia/la-fg-china-national-parks-snap-story.html
https://www.latimes.com/world/asia/la-fg-china-national-parks-snap-story.html
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sister parks (protected areas) relationships.345 Dr. Su Yang, research fellow 
at the Development Research Centre of the State Council said that ―the US 
has done a really great job with environmental protection education that we 
would like to learn‖.346 We sincerely hope that the findings shared in this 
research report will deepen this movement of exchanges and learning 
processes. We also strongly believe that with the new development of 
China‘s national park system legislation and governance, the US National 
Park Service will also mutually benefit from the exchanges that the US 
National Park Service will be enhanced more vibrant and wondrous for 
future generations and the world.   
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